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CONSTITUTIONALITY OF ACT PROVIDING 
FOR THE EXCLUSION AND DEPORTATION 
OF ALIEN ANARCHISTS. 





Sueceeding the assassination of McKinley by 
an anarchist the federal government became 
convinced that the political breed to which the 
slayer of the country’s executive belonged 
was not a desirable class of citizenship, and 
in pursuance of this conviction, on March 
3d, 1903, passed the following declaration 
of war upon alien anarchists: 

**See. 38. That no person who dishelieves 
in, or who is opposed to, all organized gov- 
ernment, or. who is a member of, or affiliated 
with, any organization entertaining and 
teaching such disbelief in, or opposition to, 
all organized government, or who advocates 
or teaches the duty, necessity, or propriety 
of the unlawful assaulting or killing of any 
officer or officers, either of specific individu- 
als or of officers generally, of the govern- 
ment of the United States or of any other 
organized government, because of his or 
their official character, shall be permitted to 
enter the United States or any territory or 
place subject to’the jurisdiction thereof. 
This section shall be enforced by the Secre- 
tary of the Treasury, under such rules and 
regulations as he shall prescribe.’’ 

This law has just come before the United 
States Supreme Court in the recent case of 
United States ea rel Turner v. Williams, 24 
Sup. Ct, Rep. 719, in which that court, after 
a consideration of every phase of the act 
which could by the barest possibility be said 
to contravene any provision of the federal 
constitution, held that nothing in the act 
could in any manner be said to violate any of 
the provisions of the constitution. 

In this case it appeared that one John Tur- 
ner, the relator, was an Englishman, that he 
had been in the United States ten days, and 
that he did not come through New York, but 
declined to either affirm or deny that he ar- 
rived via Canada; that he would not under- 
take to deny that he had, in the lecture 
delivered in New York, October 23, declared 
himself to be an anarchist, which, he said, 





was a statement that he would make; and 
that the testimony of the inspectors was 
about correct. That evidence gave extracts 
from the address referred to, including these : 
‘‘Just imagine what a universal tie-up would 
mean. What would it mean in New York 
City alone if this idea of solidarity were 
spread through the city? If no work was 
being done, if it were Sunday for a week or 
a fortnight, life in New York would be impos- 
sible, and the workers, gaining audacity, 
would refuse to recognize the authority of 
their employers, and eventually take to them- 
selves the handling of the industries. * * * 
All over Europe they are preparing for a gen- 
eral strike, which will spread over the entire 
industrial world. Everywhere the employers 
are organizing, and to me, at any rate, as an 
anarchist, as one who believes that the peo- 
ple should emancipate themselves, I look for- 
ward to this struggle as an opportunity for 
the workers to assert the power that is really 
theirs.’’ 

Certain papers were found on Turner, one 
of them being a list of his proposed series of 
lectures (which, when the warrant was in ex- 
ecution, he rolled up and threw away), the 
subjects including: ‘*The Legal Murder of 
1887,’’ and ‘*The Essentials of Anarchism ;’’ 
notices of meetings, one of a mass meeting 
November 9, at which ‘‘speeches will be deliv- 
ered by John Turner in English, John Most 
in German, and several other speakers. Don’t 
miss this opportunity to hear the truth ex- 
pressed about the great Chicago tragedy on the 
11th of November, 1887 ;’’ and another, stat- 
ing: ‘‘It may be interesting to all that Turner 
has recently refused to accept a candidacy 
to Parliament because of his anarchistic 
principles.’’ 

One of the strongest arguments put up by 
the relator was that he was merely a philoso- 
pher and not an active anarchist in the worst 
sense of that term. The court answers this 
ingenious proposition after following manner : 

‘The language of the act is ‘anarchists, 
or persons -who believe in or advocate the 
overthrow by force or violence of the govern- 
ment of the United States or of all govern- 
ment of all forms of law, or the assassination 
of public efficials.’ If this should be con- 
strued as defining the word ‘anarchists’ by 
the words which follow, or as used in the 
popular sense above given, it would seem that 
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when an alien arrives in this country, who 
avows himself to be an anarchist, without 
more, he accepts the definition. And we 
suppose counsel does not deny that this gov- 
ernment has the power to exclude an alien 
who believes in or advocates the overthrow of 
the government or of all governments by force 
or the assassination of officials. To put that 
question is to answer it. 

And if the judgment of the board and the 
secretary was that Turner came within the 
act as thus construed, we cannot hold, as 
matter of law, that there was no evidence on 
which that conclusion could be rested. Even 
if Turner, though he did not so state to the 
board, only regarded the absence of govern- 
ment as a political ideal, yet when he sought 
to attain it by advocating, not simply for the 
benefit of workingmen, who are justly entitled 
to repel the charge of desiring the destruc- 
tion of law and order, but ‘at any rate, as an 
anarchist,’ the universal stride to which he 
referred, and by discourses on what he called 
‘The Legal Murder of 1887’ (Spies v. Peo- 
ple, 122 Ill. 1, 5 Am. St. Rep. 320, 12 N. E. 
Rep. 865, 17 N. E. Rep. 898), and by ad- 
dressing mass meetings on that subject in 
association with Most (Queen v. Most, L. R. 
7 Q. B. Div. 244; People v. Most, 171 N. 
Y. 423, 58 L. R. A. 509,64 N. E. Rep. 175), 
we cannot say that the inference was unjusti- 
fiable either that he contemplated the ultimate 
realization of his ideal by the use of force, or 
that his speeches were incitements to that end. 

If the word ‘anarchists’ should be inter- 
preted as including aliens whose anarchistic 
views are professed as those of political philo- 
sophers, innocent of evil intent, it would fol- 
low that congress was of opinion that the ten- 
dency of the general exploitation of such 
views is so dangerous to the public weal that 
aliens who hold and advocate them would be 
undesirable additions to our population, 
whether permanently or temporarily, whether 
many or few; and in the light of previous de- 
cisions, the act, even in this aspect, would not 
be unconstitutional, as applicable to any alien 
who is opposed to all organized government. 

We are not to be understood as depreciating 
the vital importance of freedom of speech and 
of the press, or as suggesting limitations on 
the‘spirit of liberty, in itself unconquerable, 
but this case does not involve those consid- 





erations. The flaming brand which guards 
the realm where no human government is 
needed still bars the entrance ; and as long as 
human governments endure they cannot be 
denied the power of self-preservation, as that 
question is presented here.’’ 





NOTES OF IMPORTANT DECISIONS. 





ANIMALS — LIABILITY OF OWNER OF WILD 
ANIMAL FOR FRIGHT OCCASIONED BY ITS AP- 
PEARANCE.—An action was recently brought in 
the Brighton County Court of England in which 
it appeared that the plaintiff, a lady, having gone 
upstairs to a bedroom in her house, was so terri- 
fied by a monkey which jumped off the bed that 
she slipped down several stairs and sustained a 
severe shock. This monkey had escaped from the 
yacht of the defendant. The jury found a verdict 
for the plaintiff with £14 17s 6d, damages. 

The general rule is that though the owner of an 
animal have no particular notice that it did any 
such thing before, ‘‘yet if it bea beast that is fere 
nature, as a lion, a bear, a wolf—yea, an ape or a 
monkey—if he get loose and do harm to any per- 
son, the owner is liable to an action for the 
damage.” 

Commenting on the verdict in this particular 
case, the Solicitor’s Journal says: , **The question 
seems to be whether the monkey can be con- 
sidered to have ‘done harin’ to the plaintiff within 
the meaning of the law? If the animal so sud- 
denly and unexpectedly discovered had beena 
strange dog of no specially vicious disposition, it 
is quite possible that the plaintiff—or at any rate 
many other ladies—would have rushed out of the 
room and sustained similar injury. But so many 
persons would have been alarmed at the sight of 
the monkey that it may be said that the act of the 
plaintiff in hurrying out of the room was the 
natural and reasonable consequence of the appari- 
tion.” 





HOMICIDE — KILLING PARAMOUR OF WIFE 
AFTER First MEETING.—In no state is the code 
of honor carried further in justifying the taking 
of life than in Texas. It had already become 
well settled in that state that adultery of wife 
was an adequate cause to reduce what would 
otherwise be murder to manslaughter. In a more 
recent case the rule has been extended. Canister 
v. State, 79 S. W. Rep. 24. In this case the court 
of criminal appeals -holds that one who shoots 
another on first meeting him after being informed 
of his adultery wi h the former's wife is guilty 
only of manslaughter, in case he kills him, or 
otherwise of aggravated assault, irrespective of 
the truth of his information, so long as he be- 
lieved in its truth. 

In justifying the action of the rule in this case 
the court said: ‘‘Appellant objects to the follow- 
ing portion of the court’s charge: ‘In order for 
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adultery to constitute ‘‘adequate cause”’ to reduce 
an assault with intent to murder to an aggra- 
vated assault, the assault or shooting must have 
occurred as soon as the fact of an illicit inter- 
course was discovered by defendant, or at the 
first meeting of the parties after the discovery of 
such adultery.” The objection of appellant to 
this charge being that the jury are told that de- 
fendant, as soon as he learned of the adulterous 
connection between his wife and the party as- 
saulted, defendant must then assault him, or 
must assault him at the first meeting thereafter; 
and that, if defendant did not make the assault 
at the first meeting of the assaulted party or at 
the time of learning of the adulterous connection 
between the party assaulted and defendant's wife ; 
and if afterwards defendant was to catch the as- 
saulted party in adultery with the wife of de- 
fendant—that would not amount to an adequate 
cause that would reduce the assault from an 
assault to murder to an aggravated assault, 
wiereas the law of this state is that, if defendant 
is informed of the adulterous intercourse between 
the assaulted party and the wife of defendant, he 
may not believe it, and afterwards defendant 
iiay come upon the assaulted party with the wife 
of defendant under such circumstances as to pro- 
duce the belief in the mind of defendant that the 
assaulted party has been guilty of an adultery 
with the wife of defendant, and such sudden dis- 
covery of the conduct of the assaulted party 
with the wife of defendant, if it was sufficient to 
and such as would commonly produce a degree 


of anger, rage, resentment, or terror in a person 


of ordinary temper sufficient to render the mind 
incapable of ccol reflection, and the assault com- 
mitted under the immediate influence of the pas- 
sion aroused by these circumstances would be an 
aggravated assault and not an assault to murder. 
According to the testimony of the defendant, he 
did not act upon the information furnished him 
by third parties, but went in search of his wife; 
and if, when he found his wife, as appellant sug- 
gests in the above objections, in such a compro- 
mising attitude towards the prosecuting witness 
as to corroborate his previous information, and 
his mind was thereby rendered incapable of cool 
reflection, either from anger, rage, resentment, 
or terror, and while laboring under such state of 
mind he shot at prosecuting witness and killed 
him, the highest grade of offense of whicb he 
would be guilty would be manslaughter; and, 
failing to kill him, he would have been guilty of 
an aggravated assault. This phase of the law 
should have been given by the court in his charge 
to the jury. Richardson vy. State, 28 Tex. App. 
216,12 5. W. Rep. 870; Tucker v. State (Tex. Cr. 
App.), 508. W. Rep.711; Hopkins yv. State (Tex. 
Cr. App.), 50S. W. Rep. 381.” 





NEGLIGENCE—LEAVING UNPROTECTED A 
LOADED GUN ON THE H1IGHWAY.—In the recent 
Irish case of Sullivan y. Creed, Ir. Rep. 1904, 2 
kK. B. D. 317, the Irish Court of Appeal had to 





consider whether an injury to the plaintiff was 
due to the negligence of the defendant in laying 
aside a loaded gun. It appeared that the defend- 
anton a Sunday morning went out to shoot rab- 
bits, and having loaded his gun, put it on full 
cock. He found no rabbits and did not discharge 
the gun, but left it loaded and cocked standing 
against a fence on his lands and beside a stile 
through the fence, which stile led to a private and 
short passage to his house from the public road. 
Hethen visited some potato fields with a friend, 
and afterwards entered a cottage and remained 
there reading ajnewspaper for some short time. 
After coming out of the cottage he heard 
the report. of the discharge of a gun. The 
plaintiff, a boy of sixteen years old, was 
returning home from mass by the public 
road, and on his way met Daniel Creed, a 
son of the defendant, aged fifteen or sixteen, and 
two other boys. Daniel Creed left them at a gap 
leading to the defendant’s house. The plaintiff 
and the two other boys continued along the high 
road, and had gone about twenty-five yards when 
he heard Daniel Creed, who had come back to 
the high road, cry ‘‘Hi, lads!’ The plaintiff 
looked round, and saw a gun in Daniel Creed’s 
hands pointed towards him. The gun went off; 
the plaintiff was hit in the eye and lost the sight 
of it. The son was called as a witness for the 
plaintiff, and said: ‘‘Isawthe gun. It was up 
against the ditch near the gap. I sawit the 
moment I went through the gap. I was playing 
with the gun. I did not know it was loaded.” 
No evidence having been called for the defend- 
ant, the jury were asked to assess the damages in 
case the defendant was liable, and these were 
fixed at £50, but a verdict was entered for the de- 
fendant. Kenny, J., who presided at the trial, 
being of opinion that the defendant was not 
legally responsible for the act of his son. Upon a 
motion to enter the verdict for the plaintiff, it 
was contended that there was suflicient evidence 
to warrant a verdict in his favor, for it was the 
duty of the defendant to use reasonable care to 
prevent any mischief of which there might be a 
reasonable apprehension. ‘The defendant, on the 
other hand, contended that the negligence in 
firing the gun, which was the proximate cause of 
the injury to the plaintiff, was the act of a third 
person, and that it was a mere accident that this 
person was the defendant’s son. ‘The King’s 
Bench Division (Palles, C. B.; Gibson, J., and 
Boyd, J., dissenting) ordered that the verdict 
should be entered for the plaintiff, and their de- 
cision was supported by the court of appeal. 
While thinking that the case was on the border 
line, the learned judges were clearly of opinion 
that the jury might reasonably come to the con- 
clusion that the defendant, as a reasonable man, 
ought reasonably to have anticipated the conse- 
quences which ensued. ‘The case may be added 
to many others in the English courts which re- 
late to reckless dealing with firearms, and though 
each case must more or less depend upon its 
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particular circumstances, we think the decision 
may be profitably consulted by those who have 
to consider the liability of persons in possession 
of dangerous instruments.—Solicitor’s Journal. 








POWER OF THE LEGISLATURE TO 
ABOLISH A RULE OF EQUITABLE 
PROCEDURE BY ENACTING A REM- 
EDY AT LAW, WHERE NO PROHIB- 
ITORY WORDS ARE USED IN SUCH 
ENACTMENT. 


In this paper it is proposed to discuss the 
force and effect of secs. 647 and 650 Rev. 
St. of Mo., 1899, as well as a decision based 
thereon. Sec. 647 is an old section and with 
an exception enclosed in brackets, has been on 
our statute books for many years. It bears 
the appropriate head line, ‘‘Suits to Quiet 
Title.’’ Its provisions so far as necessary to 
quote them are as follows: 

‘*Any person ‘in possession of real prop- 
erty, claiming an estate of freehold, or an 
unexpired term not less than ten years, may 
file a petition in the circuit court, setting 
forth his estate, whether of inheritance for 
life, or years, and describing the premises, 
and averring that he is credibly informed and 
believes that the defendant makes some claim 
adverse to the estate of the petitioner, and 
praying that he may be summoned to show 
cause why he should not bring an action to 
try the alleged title, if any, and thereupon 
the court shall order notice to be given the 
defendant ; ard upon return of such order of 
notice duly executed, if the defendant so 
summoned shall make default, or having ap- 
peared, shall disobey the lawful order of the 
court to bring an action and try the title, or 
having brought an action in obedience to said 
order, shall fail to prosecute the same with 
effect (and the court before whom the same 
is tried be of such opinion that such person 
has no valid right in law or equity); it shall 
be entered a judgment that he be forever de- 
barred and estopped from having or claiming 
any right or title adverse to the petitioner, 
and those claiming by or through him, to the 
premises described.’’ 

This section received adjudication in the 
first instance, in Von Phul v. Penn,! wherein 
it was held that this section was not intended 
to furnish the means to try the title to land, 


131 Mo. 333. 





but was only for the purpose of furnishing 
the preliminary steps, which, being taken, 
are to determine whether suit is to be insti- 
tuted for the trial of the title.? 

In 1897, however, the legislature saw fit to 
enact sec. 650, which declares: 

‘‘Any person claiming any title, estate or 
interest in real property, whether the same 
be legal or equitable, certain or contingent, 
present or in reversion, or remainder, whether 
in possession or not, may institute an action 
against any person or persons having or 
claiming to have any title, estate or interest 
in such property, whether in possession or 
not, to ascertain and determine the estate, 
title and interest of said parties, respectively, 
in-such real estate, and to define and ad- 
judge by its judgment or decree the title, es- 
tate and interest of the parties severally in 
and to such real property.’’ Laws 1897, 
p. 74. 

The act of 1897 just quoted contains, in 
addition to two sections not necessary to be 
quoted, two other sections as follows: 
~ “See. 4. All acts and parts of acts incon- 
sistent herewith are hereby repealed.’’ 

‘Sec. 5. This act being remedial in its 
character and taking the place of statutes 
which failed in their object, creates an emer- 
gency within the meaning of the constitution ; 
therefore, this act shall take effect and be in 
force from and after its passage.’’ 

Passing upon this act of 1897, Division No. 
1 of the Supreme Court of Missouri in Mer- 
riweather v. Love,*® ruled that section 650, 
repealed section 647, notwithstanding the 
words of section 4 of the act only declare that 
‘tall acts and parts of acts inconsistent with 
this act are hereby repealed.’’ It is not easy 
to see, if the legislature really ‘‘intended to 
repeal’ section 647, why they did not do so 
in terms. If they did so intend then, evi- 
dently, their intentions were not paralleled by 
their intelligence. No rule is more firmly 
settled on the bedrock of fundamental princi 
ple than that repeals by implication are not 
favored. And even where a later statute is 
repugnant to another, and former statute, 
such repugnancy does not work the repeal of 
such former statute, save only in so far as the 


2 This ruling has been followed ever since as late, 
or later, than Northeutt v. Eager, 132 Mo. 265. 
3167 Mo. 514. 
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repugnancy extends, but no further.* This 
canon of statutory construction is illustrated 
and exemplified by a great number of cases and 
denied by none.® 
the repeal is brought about by reason of these 
words in section 5, which is as follows: ‘‘See- 
tion 5. This act being remedial 1n its charac- 
ter and taking the place of statutes which 
failed in their object, creates an emergency 
within the meaning of the constitution ; there- 
fore, this act shall take effect and be in force 
from and after its passage.’’ But inasmuch as 
under the rulings already quoted, section 
647, only authorizes a proceeding to be insti- 
tuted to determine whether a suit shall be 
brought to try the title or not, it is difficult to 
see how such a section can be antagonistic to 
section 650, which, instead of a mere tentative 
and preliminary procedure, authorizes only 
the direct bringing of an action to try the 
title. Nor is it easy to see how a statute fails 
in its object, simply because it does not au- 
thorize a suit to be brought, while a subse- 
quent statute does contain such authority. It 
would seem, therefore, that there is noincon- 
sistency between the two sections and conse- 
quently no repugnancy, and no repeal of the 
former by the later section. 

But there are other and more weighty con- 
siderations, considerations not adverted to in 
the principal case, which would seem greatly 
to strengthen the views already advanced. 
Those considerations are as follows: It isa 
very old rule and method of procedure in chan- 
cery, that of removing a cloud upon a title. °® 
And, when jurisdiction exists in a court of 
equity to afford relief, such jurisdiction will 
not be abolished unless the legislature in con- 
ferring jurisdiction by statute over the same 
class of subjects upon courts of law, uses, in 
the same connection prohibitory words as to 
courts of equity continuing to exercise over 
such subjects their original and ancient juris- 
diction.’ Thus it has been determined that 
inasmuch as to a court of equity belongs orig- 
inal jurisdiction over the subject of confused 


4 Anderson’s Law Dict. 879; Pott. Dwarr. Stat. 118, 
145 and cases cited; Van Rensselaer y. Snyder, 9 
Barb. 308. 

5 State v. Walbridge, 119 Mo. 383; State v. Spencer, 
164 Mo. 48, and cases cited. 

61 Story Eq. (12th Ed.) sec. Tila, and cases cited. 

7 This view finds abundant illustration in the au- 
thorities. 1 Story Eq., sec. 80, and cases cited. 


It is however asserted that ° 





boundaries, the ascertainment of such bound- 
aries by a county surveyor being provided for 
by subsequent legislative enactment, no pro- 
hibitory words being used, would not oust 
the ancient jurisdiction of a court of equity.® 
So too, it has been ruled that jurisdiction of 
chancery over a bill of discovery is not taken 
away by a change made in the rules of evi- 
dence, whereby a party to a suit may compel 
his adversary to testify.® 

In Mitchner v. Holmes'® it was expressly 
ruled that notwithstanding the provisions of 
section 647 in relation to suit to quiet title, 
that such section did not abolish the right to 
institute such a proceeding in equity to re- 
move a cloud upon title, and that service 
could be had by ordinary publication. See- 
tion 647 is but declaratory of a well estab- 
lished principle and rule of enforcing relief by 
means of a bill guia timet, and this principle is 
enforced in a great variety of ways by a court 
of equity ; and when thus engaged, such court 
is affording relief in its most characteristic 
method, form and manner, to-wit: by the ex- 
ercise of its ‘‘protective or preventive jus- 
tice.’’ A court of equity in affording relief 
of the character mentioned, is not confined to 
any particular technical formula; on the con- 
trary it will afford such relief as the case in- 
dicates ; it will not allow itself to be fettered 
by forms nor hampered by technicalities. 
‘*The beautiful character and pervading ex- 
cellence if one may so say, of equity juris- 
prudence is, that it varies its adjustments and 
proportions, so as to meet the form and pres- 
sure of each particular case in all its complex 
habitudes.’’!? 

On proper presentation of a bill 
quia. timet, where there is a fear of the 
improper use by the adverse party of an 
agreement, security, deed, or other instru- 
ment, apparently valid, which may be vexa- 
tiously or injuriously used against the com- 
plainant, when the evidence to impeach such 
instrument may be lost, or that. may throw 
a cloud-of suspicton over his title, or when 
such evidence may be obscured, or when the 
complaining party may be disabled from con- 
testing the validity of such instrument with 


8 Primm vy. Raboteau, 56 Mo. 407. 

9 Cannon vy. McNab, 48 Ala. 99; Millsap v. Pfeiffer 
44 Miss. 805; Riopelle v. Dellner, 26 Mich. 102. 

10117 Mo. loc. cit. 212. 

11 1 Story Eq., sec. 439. 
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as much validity and force as he can contest 
it at the present moment, a court of equity 
will afford such relief as the case demands.!? 

It will have been observed that the act of 
1897 makes no provision for the exercise of 
the ‘‘protective or preventive justice’’ of a 
court of equity. The party litigant is re- 
quired to bring a direct suit to try his title 
regardless of what excuse his adversary may 
have for delay, or howsoever valid in the 
opinion of the court such excuse may be. If 
on the basis of section 650 the principal case 
may be regarded as wiping out and abolish- 
ing all methods of precautionary justice, 
whereby anticipated wrongs and apprehended 
mischiefs are guarded against and prevented, 
then indeed such a result will be most start- 
ling to the profession in this state; for it will 
be to announce to them that all bills quia 
timet, one branch of which is to remove clouds 
on title, no longer exist, and that ‘‘some fu- 
ture probable injury’’ to his rights and inter- 
ests which the complainant fears, constitutes 
no basis for equitable relief, and affords no 
ground for a precautionary decree. 2 Sto. 
Eq. See. But, as I shall endeavor 
presently to show, under our constitution, 
sec. lof art. VI. of which provides that: 
‘*The judicial power of the state, as to mat- 
ters of law and equity, shall be vested in 
circuit courts,’’ ete., deprives the legislature 
of every jot and tittle of power to shear or 
lop off from such courts any of their power, 
jurisdiction, or functions which the constitu- 
tion has conferredon them. This provision 
of the constitution is aflirmative in its charac- 
ter. Touching this subject Denio, C. J., 
says: ‘But the affirmative prescriptions and 
the general arrangements of the constitution 
are far more fruitful of restraints upon the 
legislature. Every positive direction con- 
tains an implication against anything con- 
trary to it, or which would frustrate or dis- 
appoint the purpose of that provision. The 
frame of the government; the grant of the 
legislative power itself; the organization of 
the executive autliority ; the erection of the 
principal courts of justice, create implied 
limitations upon the law-making authority as 
as though a negative was expressed in 


826. 


strong 
each instance.!4 

2 1 Story Eq., sees. 694, 700. 

1 People v. Draper, 15 N. Y. 544; State v. Seibut, 
123 Mo. 435; Bank v. Graham, 147 Mo. 250. 





Proceeding upon the theory thus an- 
nounced, where a cecnstitutional provision 
provided that the electors of the several towns 
shall * * * elect justices of the peace and 
subsequently, the legislature, suspecting that 
some of those officers were abusing their 
power, so as to increase their fees in criminal 
cases, enacted a law providing for the elec- 
tion of a police justice in the town of kt. Ed- 
ward, and that such police justice ‘‘shall have 
the same jurisdiction in all criminal cases and 
proceedings as that now possessed by justices 
of the peace in such towns,’’ and that hence- 
forth no constable should be compelled to 
execute any process issued by a justice of 
the peace in a criminal proceeding and that 
he should not be entitled to any compensation 
if he did, and also, that if a justice of the 
peace should issue any such criminal process 
he should not be entitled to any fees in the 
premises. This statute held void, be- 
sause the oflice of a justice of the peace be- 
ing a constitutional one the legis! ture had 
no more power to deprive the incumbent of 
his jurisdiction nor of his fees than it had to 
abolish the office entirely; and that by de- 
priving the justice of the peace of his power 
to compel his process to be enforced, he was 
in effect denied one of the functions inci- 
dental to the exercise of his jurisdiction under 
the constitution.!* These views were aflirmed 
on removal of the cause to the court of ap- 
peals, where it was laid down: 


was 


1, As the powers of a justice of a peace 
were wellknown when the constitution was 
framed, the effect of that instrument was to 
limit the power of the general assembly as to 
all matters thus embodied within his pre- 
viously recognized jurisdiction. 

2. Every grant of power made by the con- 
stitution contains an implication against any- 
thing contrary to it. . 

3. The object of conferring governmental 
power by means of a constitutional provision 
was to make the grantee of the power free 
from interference on the part of any other 
governmental agency. 

4, Any legislation which hampers action 
(in the premises) or interferes with the free 
discharge of functions granted is in conflict 
with the principles of the constitution. !* 


14 People v. Howland, 45 N. Y. Supp. 347. 
15 To the same effect are State vy. Cummins (Tenv.), 
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And it has been determined that where a 
state constitution provides for the election of 
sheriffs, and fixes the term of office, ete., but 
does not define what powers, rights and du- 
ties shall attach or belong to the office, the 
legislature has no power to take from the 
sheriff a part of the duties and functions usu- 
ally appertaining to the offic , and transfer 
them to another.!® 

Quotation will now be made from some of 
the authorities just cited. 

Thus in relation to the validity of an act of 
the legislature which cuts off sheriffs from the 
custody of persons confined in jail, and the 
emoluments arising therefrom, and author- 
ized the county court to declare all jails 
workhouses, and to appoint superintendents 
to take charge of the jails, and of all persons 
confined therein, the Supreme Court of Ten- 
nessee in State v. Cummins,!? held the act 
void, as depriving the sheriff of duties and 
prerogatives given to him by the constitution ; 
and in discussing this subject, that court ap- 
provingly quoted from the following case: 
**In the case of Pope v. Phifer, 3 Heisk. 682, 
it was keld ‘that the quarterly court, com- 
posed of the justices of the several counties, 
was not provided for interms by the consti- 
tution of 1870, yet that it was referred to and 
treated as an existing institution, and that 
thus its status was fixed in the constitution, 
and that a subsequent act of the legislature 
which undertook to’ vest all the powers and 
duties of the court in a board of commission- 
ers was an indirect way of abolishing the 
court and was unconstitutional.’ ’’ 

And in concluding its opinion that court 
said: ‘‘If the legislature may take away 
from the sheriff the control of the jail and the 
custody of prisoners, it may destroy the office ; 
but it can do neither, for both are protected 
by the constitution of the state.’’ 

In State v. Brunst,!® 26 Wis. 412, 
the court said, viz: ‘‘The office of 
sheriff, in a certain sense, is a consti- 
tutional office; that is, the constitution 
provides that the sheriffs shall be chosen by 
the electors of the respective counties once in 


42S. W. Rep. 880; Rhyne v. Lipscombe (N. Car.), 20 
8. E. Rep. 57. 

16 People v. Keeler, 29 Hun, 175; State v. Brunst, 26 
Wis. 412; King v. Hunter, 65 N. Car. 603. 

IT 42 S. W. Rep. 880. 

18 26 Wis. 412. 





every two years, and as often as vacancies 
shall happen. Now it is quite true that the 
constitution nowhere defines what powers, 
rights and duties shall attach or belong to the 
office of sheriff. But there can be no doubt 
that the framers of the constitution had refer- 
ence to the office with those generally recog- 
nized legal duties and functions belonging to 
it in this country and in the territory when 
the constitution was adopted. Among those 
duties, one of the most characteristic and well- 
acknowledged was the custody of the com- 
mon jail and of the prisoners therein. * * * 
It seems to us unreasonable to hold, under a 
constitution which carefully provides for the 
election of sheriffs, fixes the term of office, 
ete., that the legislature may detach from the 
office its duties and functions, and transfer 
those duties to another office. In this case 
it is said that the legislature has attempted 
to take the largest share of the duties of the 
sheriff in point of responsibility and emolu- 
ment, and to commit it to an officer selected 
by the county board of supervisors. If the 
legislature can do this, why may it not de- 
prive the sheriff of all the duties and poweis 
appertaining to his office, and transfer them 
to some officer not chosen by the electors ?’’ 

In Com. v. Gamble,!® when speaking 
of the power of the legislature to enact 
a law curtailing the tenure of office of 
judge of a court of common pleas, the Su- 
preme Court of Pennsylvania said: ‘The 
grant and tenure of the office of judge are 
fixed by the constitution, and are necessarily 
an implied prohibition of all interference with 
it, in these particulars, by any other author- 
ity. In McCafferty v. Guyer, 9 P. F. 
Smith 109, this court held that any 
right defined by the constitution is in 
the nature of a constitutional grant, 
and cannot be taken away. by any au- 
thority known to the government. It involves 
a prohibition of interference with it.’ _If this 
doctrine be true, a .d there cannot be adoubt 
about it, an attempt to take away the author- 
ity and jurisdiction of a lawfully commis- 
sioned judge, can be nothing short of an effort 
to change by act of assembly that which is 
ordained by the constitution. But that the 
1 gislature must act in subordination to the 
constitution needs no argument to prove, and 


18 62 Pa. St. 843. 
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that it does not do so if it attempt tu cireum- 
scribe the powers of a constitutional office 
during its continuance, or to limit its consti- 
tutional tenure.’’ These authorities seem 
conclusive of the question of the entire lack 
of power in the legislature to exscind the 
equitable power and functions of the circuit 
courts or any part thereof as granted by the 
constitution. And it must be conceded that 
the legislature has no more power to destroy 
a portion of the functions and jurisdiction of 
a court of equity, to destroy them by piece- 
meal, than it has to do so in toto by one 
sweeping enactment. 

It is due to the court in 167 Mo. to say 
that its attention was not directed to the dif- 
ference between the ordinary repeal of one 
statute by another, and a case where original 
jurisdiction over a matter exists in a court of 
equity, and subsequently similar jurisdiction 
is conferred on a court of law but without 
the use of prohibitory words or words of 
exclusion. Nor was the attention of the 
court there directed to the provisions of our 
constitution heretofore adverted to, nor to the 
authorities and rulings based upon similar 
provisions of the organic laws of other juris- 
dictions. T. A. SHEeRwoop. 

Springfield, Mo. 

BENEFIT SOCIETIES—LIABILITY FOR INJURY 
OF CANDIDATE LN INITIATION, 
TUMBER y. SOVEREIGN CAMP WOODMEN OF 
THE WORLD. 

Circuit Court of Appeals, Fifth Circuit, February 23, 1904. 

The Woodmen of the World is a fraternal orcer, 
which issues insurance certificates to its members of 
a certain degree. It has asovereign camp, which is 
incorporated under the laws of a state; such incor- 
poration apparently having relation chiefly to the 
business or insurance feature of the order. It also 
has local camps, Which are authorized to initiate 
members into the order in accordance with a ritual 
prescribed by the sovereign camp; their admission 
into the business degree and their payment of a pre- 
scribed fee carrying with them the right toa certain 
amount.of insurance. Held, that in the absence of 
evidence showing, further than above stated, the re- 
lation between the sovereign and subordinate camps, 
or whether the subordinate camps are incorporated, 
the latter cannot be considered the servants of the 
sovereign camp, in such sense as to render it liable in 
its corporate capacity fora personal injury inflicted 
onan accepted candidate for membership by the 
members of a local camp during the ceremony of ini- 
tiation; the part of the ceremony which resulted in 
the injury not being prescribed by the ritual, 

After the offering of testimony on behalf of each of 
the parties had closed, the court, on motion of the de- 
fendant, instructed the jury to return their verdict 








for the defendant, which was done, and judgment en- 
tered thereon. The only material error assigned is 
that “the court erred in instructing the jury peremp- 
torily to return a verdict for the defendant.” All of 
the evidence offered on the trial is brought up in the 
transcript, and, as far as deemed material, is referred 
to in the opinion of the court. 


McCormick, J.: The judge of the circuit 
court appears to have made no announcement 
of the grouud on which he sustained the motion 
of the defendant for peremptory instructions. 
The motion appears to have been oral, or, if 
made in writing, is not brought up in the record. 
In the brief submitte2 by the counsel for the 
plaintiff in error it is said that: 

‘‘Obviously the court’s direction of the verdict 
must have been based on the idea that the sover- 
eign camp, the real corporation, was not respon- 
sible for the action of the individual members in 
the initiation, because the method pursued by 
them was not the method prescribed in the ritual, 
which was their book of rules given by the soy- 
ereign camp for just such initiations.”’ 

In the brief submitted by the counsel for the 
defendant in error are these three suggestions in 
support of the action of the trial court: 

‘First. There was no such relationship exist- 
ing between the sovereign camp and the Water 
Valley Camp which would make the one respon- 
sible for the unauthorized acts of the other, and 
therefore the general doctrine of master’s or 
principal's liability for theacts of the servant or 
agent does not apply. 

‘Second. The sovereigneamp is nothing more 
than a mere trustee to distribute the funds of the 
individual members of the various local lodges, 
collected for specific benevolent purposes. It 
has no power to acquire property, except by con- 
tribution from its members, who only contribute 
for payment of death losses and the actual ex- 
penses of carrying out the system of distribution. 

“Third. The scintilla rule does not control in 
the federal court, and therefore, under the facts 
of this case, the trial court felt that it would be 
unconscionable to permit a verdict for the 
plaintiff.” 

A full examination of the proof in the case 
clearly shows that the third one of these sngges- 
tions is not well taken. It is evidently pointed at 
the conflict in the testimony on the issue as to 
whether the plaintiff was hurt in the lodge at 
Water Valley. On that issue there is evidence 
tending to support his contention. Ifneither of 
the other grounds justified the withdrawing of the 
case from the jury, itis clear that it should not 
have been withdrawn. As to the second of these 
suggestions, it is sufficient for us, at this time, to 
say that except so faras it may be considered in 
connection with the first suggestion, which we 
will discuss later, the record does not show us the 
terms of the charter of the sovereign camp, or of 
its constitution and by-laws, if such exist; nor is 
the substance of these shown by any of the testi- 
mony offered on trial. 
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Before considering the first suggestion made 
by the counsel for the defendant in error, we will 
notice the substance and effect of the remark 
taken from the brief of the counsel who appeared 
for the plaintiff in error. He cites the case of 
Kinver v. Phenix Lodge I. O. O. F., 7 Ontario 
Reports, Q. B. Division, 377. The opening sen- 
tences of the opinion in that case are the follow- 
ing: 

“Itis quite clear that the servant, acting in 
the line of his duty, business, and employment, 
will render the master liable for the acts he does. 
It is at times difficult to determine what acts of 
the servant will be considered to be done within 
the line of his duty, business, and employment.”’ 

The proposition of the counsel is that the mem- 
bers and officers of the Water Valley lodge did the 
plaintiff hurt, and their principal, the defendant, 
is liable for damages. The general doctrine here 
suggested is familiar, but the researches of coun- 
se] have discovered very few authorities where 
issues of this kind have been passed upon, involy- 
ing injury by initiation in secret orders. In ad- 
dition to the case mentioned above, he cited the 
case of State v. Williams, 75 N. Car. 134. In this 
latter case the individual who inflicted the injury 
was charged with assault and battery. The*proof 
showed that the prosecutrix had been a member of 
the Society of Good Samaritans, and, having been 
remiss in some of her obligations, the society pro- 
ceeded to perform the ceremony of expulsion, 
which consisted of a suspension from a wall by a 
cord fastened around the waist. The same cere- 
mony had before been performed in the presence 
vf prosecutrix. As soon as the cord hurt her she 
was released, and at once fainted. The court, in 
passing judgment, observes: 

‘‘When the prosecutrix refused to submit to 
the ceremony of expulsion established by this 
benevolent society, it could not be lawfully in- 
flicted. Rules of discipline for this and all vol- 
untary associations must conform to the laws. If 
the act of tying this woman would have been a bat- 
tery had the parties concerned not been mem- 
bers of the Society of Good Samaritans, it is not 
the less a battery because they were all members 
of that humane institution. The punishment in- 
flicted upon. the person of the prosecutrix was 
willful, violent, and against her consent, and 
thus contained all the elements of a wanton 
breach of the peace.” 

This case might be authority, more or less per- 
suasive, to support a conviction on a charge of 
assault and battery made against the individual 
members of the Water Valley lodge, who are 
shown to have struck the blow of which the 
plaintiff complains. In the other ease cited the 
proof showed that the plaintiff, in the course of 
his initiation, was blindfolded by the conductor 
of the lodge, who was in the anteroom, and was 
then taken by him and given in charge to the 
conductor who was inside of the lodgeroom, and 
while in his charge the linen cover of an organ 
was held before him, and he was pushed vio- 





lently by some one or more of the members at the 
small of the back, and sent forward about seven 
feet, and, at the same coming in contact with the 
organ cover, which was held so as to catch him 
a little above the knees, he was tripped, and, go- 
ing beyond the cover, either at the side or at the 
other end, he struck the side of his head upon 
the floor, and, as he says, the cover was then 
raised, and his feet were raised by it, so that his 
back was hurt, and he felt he was hurt in the 
back. When he got up, the ceremony was then 
properly proceeded with. On the issue as to 
whether the plaintiff was hurt, the appellate 
court found that there was evidence to support 
the claim, and they would not be justified in in- 
terfering with the decision of the trialcourt. On 
the issue as to the liability of the lodge in dam- 
ages for the injury inflicted, the court observed: 

“This proceeding, being taken in open lodge, 
while the principal officers and a number of the 
members were present, so as to constitute a full 
and perfect meeting, and where none but mem- 
bers and the candidate were or could be present, 
is manifestly a proceeding taken with the knowl- 
edge of all those who wer- there and who repre- 
sented the corporate body; and where it appears 
that these and the other proceedings had taken 
place on such an occasion, and that they were al- 
lowed and not checked, it shows, I think, they 
were taken also with the consent of the body 
which was then in open lodge assembled.” 

The opinion closes with this paragraph: 

“The plaintiff has claimed compensation. That 
has been awarded to him. It will be better in 
all such bodies to enforce rigidly the directions 
given by the ritual of this order—‘no rough usage 
to be allowed to the candidate’—for a practical 
joke or lark at such time, although sport to the 
one party, may be very hurtful to the other, and 
might end quite differently from what was de- 
sired or what possibly could have been expected.”’ 

If the Water Valley lodge or camp was a cor- 
porate body, authorized to sue or liable to be 
sued, and had been sued in this case, the author- 
ity just considered might be held to sustain a 
judgment against it for damages. In the Phenix 
Lodge Case we may infer from the fact that the 
suit was entertained, and from the use of the lan- 
guage ‘corporate body,” as shown in the extract 
from the opinion given above, that this lodge was 
incorporated, so as to make it a legal entity and 


“liable to suit assuch. The report of the case 


does not furnish more satisfactory proof on this 
point. In the casc before us the local camp, or 
lodge, as it is more frequently called by the mem- 
bers—probably because they are members also of 
Other associations in which a like organization 
has the name of lodge—appears to have had a 
complete organization, presided over by a chief 
officer, who was aided in the conduct of its regu- 
lar business by other officers, all of whom appear 
to have been selected and elected by the members 
of the lodge, and to fill places and stations in the 
lodge which could be filled, in the absence of the 
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regular incumbents, by any of the obligated 
members present. It appears to have had ap- 
pointed times of meeting at a designated hall, 
suitably equipped, and members ofa given lodge, 
when a change of their residence or other cause 
made it desirable for them to change their con- 
nections from one local lodge to another, were 
able toso do under the respective rules. It was 
evidently a fully organized body—whether a cor- 
porate body or not is not expressly shown by the 
pleadings or the proof, or otherwise, except as it 
may be inferred from the'admission of the coun- 
sel for defendant that the charter of the local 
camp of the Woodmen of the World was issued 
and granted by the sovereign camp under the 
laws of its order. Doubtless the Phenix Lodge 
of I. O. O.F., above referred to. which appears to 
have been a corporate organization, had, besides 
its own corporate entity, if it was a legally in- 
corporated body, a charter from-the supreme or 
grand lodge of that order, or from some superior 
body in whose jurisdiction it was embraced, and 
from whom it derived its powers to initiate mem- 
bers and confer the degrees it was authorized to 
confer. 

The only thing in the shape of a law, statutory 
or fraternal, brought up-in this record, is the rit- 
ual prescribing the ceremony for communicating 
the protection degree to accepted applicants. 
The proof in this case shows that the plaintiff re- 
ceived the 'hurt of which he complains from the 
pushing against him with too much violence an 
artificial goat which was used in certain proceed- 
ings that were had in the lodge the night he was 
initiated, It clearly appears from an inspection 
of the ritual itself, and from the testimony of all 
of the witnesses, that this part of the proceeding 
is outside of the method prescribed by the sover- 
eign camp for communicating the protection de- 
gree. The proof tends to show that the Water 
Valley lodge was organized and operated many 
years before it adovted this outside, irregular 
ceremony. The proof tends to show that prob- 
ably it is the only local camp in the state of Mis- 
sissippi in which the goat exercise is used. The 
defendant insists that even in the Water Valley 
lodge it is not treated as a part of the initiation 
proceedings, and that it is never used at all on 
any subject until he has been fully initiated and 
pronounced to be, and congratulated as being, 
one of the obligated sovereigns of the camp; that 
itis sometimes used on the night of the initia- 
tion after the initiation is complete, and some- 
times, perhaps often, used at a subsequent night, 
depending upon the number in attendance, and 
somewhat upon the number who ars: to be the 
subjects ofits treatment. It is shown, however, 
that in this case and in other cases it was 
done in open lodge, with a quorum of members 
and a complement of officers present, but in a re- 
cess of the regular grder of business, when the 
lodge appears to have been standing atease for 
the purpose of letting the brethren take part in 
the play. 





The case of Kinver v. Phcenix. Lodge, supra, 
may be considered as authority, more or less 
persuasive, for holding that whether it be a,part 
of the regular prescribed ceremony of initiation 
or not, if the lodge would be responsible for the 
injury inflicted ifithad been done during the 
progress of the regular ceremony and had beena 
part of it, the lodge would be equally liable when 
done, as this was done, in open lodge, when 
those present, as the members and officers 
here were present, would be taken as rep- 
resentatives of the organized body, and the 
body itself be held liable for their con- 
duct. But, as we have already said, this case, for 
some reason, is not brought against the local 
lodge, but against the sovereign camp, and that 
brings us to consider the firet of the suggestions 
made by the counsel for the defendant in error. 
There is nothing in this record to show that the 
Sovereign Camp of the Woodmen of the World did 
not exist, duly organized as such, before it be- 
came a corporation, and was duly organized as 
such under the laws of the state of Nebraska; 
nor is there anything in the nature of the case 
which excludes thisassumption. The establish- 
ment of fraternal and benevolent associations 
may havea different and much wider foundation 
for their support than the terms ofa statutory 
charter may furnish. The great religious com- 
munions, branches of that spiritual body of be- 
lievers which constitutes the church and pervades 
civilization with its beneficence—not alins for the 
comfort of the physical man only, or chiefly, 
but fraternal fellowship and helpfulness, for the 
enlture and upbuilding of the soul and inspiring 
its possessor with the de:ire and ability to live a 
better life—have an organization compiete, which 
is independent of the state. To the vital organs 
and functions of this spiritual body it is conven- 
ient and useful to add certain, and often large, 
secular interests, for the holding. protecting, and 
administration of which it is permissible, and not 
unusual, to ask and obtain the eid of the state, 
through legislative acts incorporating certain 
societies or companies of these great brother- 
hoods, Some of these legally incorporated divis- 
ions may have a relation of headship to numerous 
subordinate companies, whose ftnctions the 
chief organization prescribes in certain essential 
particulars, and whom it surpervises in its own 
appointed way with recognized right and pewer 
toenforce its prescriptions of duty by penalties 
to the ultimate extent of dismemberment. These 
subordinates may, in like manner, become incor- 
porated without changing their relation of 
eubordination. : 

The secular interest may largely predominate 
in the fraternal order of Woodmen of the World, 
especially in its protection degree; but to hold 
that because the sovereign camp is admitted to 
be incorporated for some purposes not shown, and 
because it is not shown whether the Water Val- 
ley Camp is or is not incorporated, and because 
the Water Valley Camp is authorized by warrant 
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or charter from the sovereign camp to communi- 
cate its protection degree to worthy applicants 
according to a ritual prescribed by the sovereign 
camp, that thereby the sovereign camp is put in 
such a position of master or principal of the 
Water Valley Camp as to constitute the latter the 
servant or agent of the former, so far as to render 
the sovereign camp liable in civil damages to the 
plaintiff for injuries claimed by him to have been 
inflicted on him by the Water Valley Camp, or 
some of its members, in open lodge, while com- 
municating to him the protection degree, is to 
carry the rule relied on far beyond the bounds of 
reported adjudications. The proseoution of suits 
against the great corporation carriers and other 
huge corporate industries, for the recovery of 
damages for personal injuries resulting from the 
negligent or wrongful action of their employees 
and agents, has become almost a separate indus- 
try, engaging the services of a large section of 
the legal profession. These cases crowd the re- 
ports of all the courts of last resort. To such an 
extent has that been done in late years. and is 
being done now, that appellate courts are familiar 
with the growth and extended application of the 
rule or rules determining the liability in civil 
actions of the principal or master for the conduct 
of the agent or servant, acting in the line of his 
duty, business or employment. The view we 
have taken of this case makes it unnecessary for 
us to consider, or at least to cite from, the current 
of authorities, beginning with the earlier cases 
of MeManus vy. Crickett, 1 East, 106, and Wright 
vy. Wilcox, 19 Wend. 343, 32 Am. Dee. 507, down 
to the more recent cases, one of the most inter- 
esting of which is Richberger v. Express Com- 
pany. 73 Miss. 161, 18 So. Rep. 922, 31 L. R. A. 
390. 55 Am. St. Rep. 522. 

As has been already said, we are not furnished 
in this case with any proof as to the extent of the 
power and obligations conferred upon the Sov- 
ereign Camp of Woodmen of the World by its 
organization under and by virtue of the laws of 
the state of Nebraska. The proof bearing at all 
on the subject tends to support the second sug- 
gestion of the counsel for the defendant in error, 
to the effect that the sovereign camp is a mere 
trustee to distribute the funds of the individual 
members of the various local lodges, collected 
for specific benevolent purposes, without power 
to acquire property, except by contribution from 
its members, which is made only for the payment 
of death losses and the actual expenses of carry- 
ing out the system of distribution. The protec- 
tion degree. it is said in the ritual, is the business 
degree of the fraternity. The proof tends toshow 
that each of the applicants who receives this 
degree, and pays a specified first assessment, and 
signs a certain slip that goes with the certificate, 
is entitled to receive a certificate showing the 
extent to which he isinsured. The ritual itself 
says that the clerk of the local camp must be 
paid the entrance-fee before the applicant for 
the degree can be admitted. The witness W. A. 





Nolan, who was called for the plaintiq,, being 
asked, in reference to the payment of the first 
assessment and the signing of the slip that goes 
with the certificate, ‘‘Has that anything to do 
with the initiation? Can he pay that after that 
night?’’ answered, ‘‘Yes, sir; he can pay it the 
next day or any time after, within the prescribed 
time, but his insurance is no account until that 
has been paid.’’ It is pretty clear that, on terms. 
and conditions prescribed, when he receives the 
protection degree he is entitled to some measure 
of insurance. The amount of which and the 
terms upon which it is awarded are not shown. 
Nor is it shown what officer of the local camp re- 
ceives the first assessment and the slip that goes 
with the certificate after the same has been duly 
executed. As to whether it is the clerk or not 
who does this, the record is silent. In Knights 
of Pythias y. Withers, 177 U. 8. 2°3, 20 Sup. Ct. 
Rep. 613, 44 L. Ed. 762, it appears that a general 
law of that order provided: 

“Sec. 6. The secretary of the section shall for- 
ward to the board of control the monthly pay-. 
ments and dues collected immediately after th 
10th day of each and every month.”’ q 

In that suit, which wae on a certificate of in- 
surance, the supreme court held that this secre- 
tary was the agent of the board of control as to 
the receiving and forwarding of the monthly 
payments and dues required to be collected and 
forwarded. And if this action were against the 
sovereign camp on a certificate of insurance it 
might be held, and doubtless would be held, that 
either the local camp.or some one of its officers 
was the agent of the sovereign camp for the pur- 
pose of collecting and forwarding the assess- 
ments and dues, if, by the general laws of the 
order, these were required to be forwafded to the 
sovereign camp or to a certain one or ones of its 
ofticers. Insuch a suit the doctrine of agency, as 
the same has been so often and exhaustively con- 
sidered in reference to the policies of insurance 
issued by mutual or general stock companies, 
would be instructive and useful in enabling us to 
determine the relations between this local camp, 
or certain of its officers, and the sovereign camp, 
in conncction with its contract of insurance issued 
in tue shape of a certificate to members who had 
received the protection degree. But the numer- 
ous cases which fill the books, founded on these 
contracts of insurance by commercial compsnies, 
do not help us to determine the question of the 
liability sought here to be enforced against the 
sovereign camp. ‘Taking all the proof in this 
case, we think the first suggestion of the counsel 
for the defendant in error is well taken, at least 
to this extent: that the plaintiff has not shown 
that there does exist between the sovereign camp 
and the Water Valley Camp such relationship of 
principal and agent, as renders the sovereign 
camp responsible for the acts of the Water Valley 
Camp in the matters of which the plaintiff com- 
plains. 

The judgment of the circuit court is affirmed, 
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Note.—Liability of Clubs and Associations for 
Injuries Injlicted in the Initiatory Exercises. — To 
the candid student of the law as a seience, the decis- 
ion of the court in the principal case is wholly unsatis- 
factory and lacking in clearness of statement and 
reasoning. Without a single authority in its favor and 
with {two contrary authorities opposing the view 
which the court in the principal case thought most 
expedient, the learned judge, who wrote the opinion, 
was compelled to make many artful dodges to reach 
the goal. - 

The proposition is simply this: A, B and C form an 
association, beneficial or otherwise, prescribe rules 
for membership, initiation, ete., and commission D, 
E and F to solicit and initiate members under rules 
prescribed by them. Are not D, E and F acting 
within the line of their duty and instructions, the 
agents of A, Band C? And are the principals not 
liabbe for the negligent performance ofthe duty con- 
fided to their agents? : 

It must be borne in mind that an act occasioning 
an injury may be a simple negligence or atort. It is 
not contended, for instance, that a grand lodge would 
be liable for the torts of the subordinate lodge, but 
only for negligence in performing the duties or carry- 
ing out the ritual of exercises prescribed by the grand 
lodge. If, for instance, the subordinate lodge over- 
steps the rules, -egulations or ritual so prescribed for 
them by the superior body, and indulge in practices 
not countenanced or ratified by the grand lodge, the 
latter cannot be held responsible for the injuries re- 
sulting therefrom. And in such 1. case the remedy of 
the injured party would be against the subordinate 
lodge or the individual members charged with the 
commission of the tort. 

Authorities on the question here discussed are, 
strangely enough, very few. The case of State vy, 
Williams, 75 N. Car. 134, was an action for assault and 
battery committed by defendant in carrying out an 
ordinary exercise -preseribed for the expulsion of 
members. The exercise was hanging by the waist, 
which in the particular case resulted in severe injury. 
The court in affirming the conviction held that 
the rules of discipline for all voluntary associations 
must conform to the laws, and that, therefore, when a 
member of such association refuses to submit to the 
ceremony of expulsion, which ceremony involved a 
battery, it cannot be lawfully inflicted. 

The case of Kinver vy. Phoenix Lodge, I. O. O. F.,7 
Ontario Reports, 377, is a most instructive authority 
on this question, and evidently gave the court in the 
principal case much difficulty in their quite unsuc- 
cessful attempt to distinguisb it. In that case, to state 
the facts briefly, plaintiff during his initiation asa 
member of the defendant’s lodge, in the presence of 
the principal officers and a number of members, con- 
stituting a full and perfect meeting, was injured 
through the rough usage of some of the members. 
It appeared that this and other proceedings were 
taken with the knowledge ofall those who were pres- 
ent, and that somewhat similar proceedings had hap- 
pened on the occasion of other initiations, and that 
they were allowed and not checked. The court held 
that these proceedings must have been taken and done 
with the consent of the corporate body, and that the 
defendants were liable in damages for the injuries 
sustained, 





JETSAM AND FLOTSAM. 


TENTH ANNUAL CONVENTION OF THE 
COMMERCIAL LAW LEAGUE OF AMER- 
ICA. 

Otlicers—President and Chairman Executive Com- 
mitee: F.L. Siddons, Washington, D.C.; First Vice- 
President, 8. T. Bledsoe, Ardmore, I. T.; Second 
Vice-President, D. McGill, Atlanta, Ga.; Third Vice- 
President, H. G. W. Dinkelspiel, San Francisco, Cal. ; 


Treasurer, W. O. Hart, New Orleans, La.; Recording. 


Secretary, W. E. Moore, Philadelphia, Pa. 

Announcements—The Tenth Annual Convention of 
the Commercial Law League of America will be held 
at the West Baden Springs Hotel, West Baden, Ind., 
July 25-29, 1904. The business of the convention will 
commence with the meeting of the executive com- 
mittee on the afternoon of Monday, July 25th, and the 
opening session of the League will assemble at 10:00 
a. m., Tuesday, July 26th. Members and friends 
planning to attend should arrange for accommoda- 
tions at once by communicating with the hotel. Rates 
at the hotel for the convention, as formally agreed 
upon, are on the American plan, and are as follows: 
Single rooms for one person, $3; double rooms for 
two persons, #6; single rooms with bath for one person, 
4; double rooms with bath for two persons, 38; three 
or four room suite with bath, #4 each person. The 
president will have a reception room close to the office 
of the secretary, where he will be glad to welcome all 
attending the convention and receive any suggestions 
in any way pertaining to the conventionin particular 
or to the League in general. An office of the League 
will be opened by the secretary on Monday morning, 
July 25th, at the hotel, where all members and friends 
should register and receive numbered badges imme- 
diately upon arrival, also deliver railway certificates 
for validation. A reception committee will welcome 
all arrivals, introduce members and guests, and will 
endeavor to make the convention thoroughly congen- 
ial to all. Committee: E. J. Whitehead, chairman; 
W. W. Watts, E. A. Krauthoff, R. F. Davidson, H. G. 
W. Dinkelspiel. ‘The Convention News” will be 
printed daily and distributed before each morning 
session. Notices for publication should be handed to 
the,secretary. 

Program—Monday, July 25th, 3:00 p. m., meeting 
of executive committee; Monday, July 25th, 8:00 p. 
m., reception and dance. Committee: U. 8S. G. 
Cherry, chairman; W. E. Moore, W. C. Sprague. 
Tuesday, July 26th, 10:00 a. m., call to order by Presi- 
dent F. L. Siddons, invocation, address of welcome, 
response, annual address of president, report of 
treasurer, report of secretary, report of executive 
committee by the president, report of legislative 
committee, report of committee on admission to the 
bar, report of committee on co-operation with other 
organizations, report of finance committee, report 
of auditing committee. Tuesday, July 26th, 
2:00 p. m., address by Professor Horace L. 
Wilgus, of the Law Department of the 
University of Michigan, Ann Arbor, Mich., entitled: 
“Should There be a Federal Incorporation Law?” 
miscellaneous business. Tuesday, July 26th, 8:00 p. 
m., entertainment. Committee: W. O. Hart, chair- 
man; W. W. Watts, G. S. Hull, E. K. Sumerwell, W. 
E. Moore, A. H. Gleason, L. Newberger. E. E. Don- 
nelly, T. H. Reynolds, S. T. Bledsoe, W. C. Sprague, 
F. B. Williams, J. S. Ransom, W. G. Byron, W. D. 
Wilbur, E. J. Whitebead, E. W. Evans. Wednes- 


-day, July 27th, 10:00 a. m., address and speaker to be 
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announced; Wednesday, July 27th, 2:00 p. m., ad- 
dress by T. Moultrie Mordecai, Charleston, S. C., en- 
titled: ‘The Brnkruptcy Law in Its Relations to 
Commerce,” followed by discussion. Wednesday, 
July 27th, 9:00 p. m., annual ball. Committee: J. K. 
Bartlett, chairman; W. C. Sprague, W. E. Moore. 
Thursday, July 28th, 10:00 a. m., addresses, papers 
and discussion on Practical Office Methods; discus- 
sion of the question, ‘‘Is it advisable that tre League 
establish permanent headquarters, and if so, where!” 
miscellaneous business. Thursday, July 28th, 2:00 p. 
m., election of officers and three executive committee 
members, unfinished business. Thursday, July 28th, 
8:00 p.* m., banquet. Committee: F. L. Siddons, 
chairman; H. E. Bradley, E. W. Evans. Friday, July 
29th, 10:00 a. m., nreeting of executive committee. 
WHAT IS THE COMMERCIAL LAW LEAGUE? 

The Commercial Law League of America is a body 
of thirteen hundred and twenty lawyers and others 
interested in commercial and corporation law. The 
membership is composed of ninety-four and two- 
thirds per cent attorneys, three and one-half per cent 
managers of mercantile and collection agencies, and 
one and five-sixths per centcollection managers and 
credit men of mercantile establishments, managers of 
collection bureaus, and editors and publishers of legal 
magazines. Its organization was effected at Detroit, 
Mich., August 15, 1895. 

The objects and purposes of the League are those 
declared in Article 1 of the Constitution, as follows: 
“To promote uniformity of legislation and practice in 
matters affecting commercial law; to eleyate the 
standard and improve the conditions of the commer- 
cial law business; to encourage an honorable course 
of dealings among its members andin the profession 
at large; and to foster among its membersa feeling of 
fraternity and mutual confidence.” Benefits and ad- 
vantages derived from membership are the unifica- 
tion of the commercial law interests of the country 
and the placing of them upon a higher plane throvgh 
the improvement of methods and standards; the 
elimination of worthless collection agencies and law 
lists through the medium of information as to their 
worth gathered from the members of the League, and 
by the compilation of such data and its distribution in 
the form of a “Schedule of Agencies and Directories,” 
which is furnished free to all members upon minor 
conditons; the investigation and publication of sup- 
posititious or illegitimate agencies which are merely 
the collection departments of wholesale or mercantile 
houses; an Information Bureau supplemental to the 
foregoing, through which reports are furnished to the 
members, upon request, concerning collection agen- 
cies and legal directories; and the publication and 
mailing free to all members, of a monthly Bulletin, 
which is the official organ of the League and contains 
items of news in regard to its members, its proceed- 
ings, and articles on and discussions of live questions 
of interestto lawyers. A Roll of Members is printed 
semi-annually and furnished to all.members free of 
expense. The League, by some, is supposed to be 
either a law listor a collection agency. This is a mis- 
take. The League neither receives nor forwards 
claims, and as an organization makes no efforts to se- 
cure business for its members. Applications for 
membership are required to be in writing, with the 
recommendations of three members and accompanied 
by dues forone year. Thedues are five dollars per 
annum, payable inadvance. Membershipis personal, 
firms or corporations, as such, not being eligible. The 
constitution requires that the names of all applicants 





be printed in the monthly Bulletin, and that thirty 
days after the mailing thereof such applicants be 
elected to memberahip if no objections are received to 
their candidacy. The membership year dates from 
the time of election. Blanks upon which to make 
application may be procured from any member of 
the League or from the secretary, the oflice of the lat- 
ter being 328 Bond building, Washington, D. C. 


CAUGHT WITH THE GOODS ON. 

Mr. Justice Harlan, of the United States Supreme 
Court, enjoys the good things of this life, especially 
the products of the soil of Kentucky, and he classes 
among those good things Kentucky plug chewing 
tobacco, says the Washington “Star.” Mr. Justice 
Harlan holds in common with his colleagues due rey- 
erence for the honorable Supreme Court of the United 
States, but he sees no lese majesty in indulging in 
a quiet little chew while the court is sitting. 

Last Monday there were many degisions to be 
handed down, and after Mr. Justice Harlan had de- 
livered one, and other justices were going ahead with 
theirs, Mr. Harlan retired behind the arras for a mo- 
ment when he emerged a bulging of the jaw and a 
certain look of estatic delight on his face told the bar 
that he had taken a chew of his Kentucky plug. 

Then he leaned back in his chair, crossed his hands 
contentedly in front of him and proceeded to enjoy 
the, mastication of the tobacco. Then it was that 
Chief Justice Fuller played it low down on him. Mr, 
Harlan thought his turn was not coming for some 
time, but as soon as Mr. Justice White concluded his 
decision the chief justice leaned over and nodded to 
Mr. Harlan to go ahead. 

He was fairly caught. He’could not talk with that 
quid in his mouth, that was certain. He looked from 
right to left in an embarrassed way for a moment, 
while Chief Justice Fuller smiled and the members of 
the bar began to grin. Finally, as he had to go ahead, 
he leaned over the cuspidor, and taking the quid 
deftly from his cheek, deposited it, dnd after a drink 
of water proceeded, while the members of the har 
smiled, and some of the elders in-the back rows even 
laughed. 


USE OF FLAG FOR ADVERTISING. 

The New York statute making it unlawful, not only 
to mutilate, or in any way defile or cast contempt 
upon the national flag, or the state flag or ensign, but 
also to put thereon, or attach thereto, any words, 
marks or advertisements of any nature, or to manu- 
facture, or sell, etc., any merchandise or receptacle of 
merchandise bearing a representation of such flag for 
advertising purposes, was passed upon in the case of 
People vy. Van De Carr, by the appellate division 
of the supreme court in the first department a 
few days since. The prosecution under the statute 
was for selling, or exposing four sale, cigar boxes bear- 
ing a representation of the United States flag for ad- 
vertising purposes. A writ of habeas corpus was dis- 
missed by the lower court, but the order of dismissal 
was reversed by the appellate division, and the pris- 
oner discharged from custody, on the ground that, 
while the provisions of the statute against mutilation 
of the flag were constitutional, and this might include 
the printing of an advertisement upon it, those pro- 
visions of the statute which make it a criminal offense 
to use the flag, or a representation thereof in connec- 
tion with the advertising of merchandise were not a 
legitimate exercise of the police power, but made an 
unwarrautable interference with the liberty of the 
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citizen. It was also held that there was an unreason- 
able discrimination in the statute, which made such 
prohibition as to use of the flag in connection with 
merchandise, but permitted jewelers, newspaper pro- 
prietors, stationers, ete., to use a representation of 
the flag on stationery, jewelry, newspapers, periodi- 
cals, diplomas, etc. 

This New York case is substantially in harmony 
with that of Ruhstrat vy. People, 185 Ill. 138,49 L. R. 
A. 181, which denies that the police power of a 
state extends to the prohibition of the use of the na- 
tional flag for advertising purposes, and also holds 
that such prohibition is an unconstitutional discrimi- 
nation when the law permits the use of the flag as an 
emblem for public or private exhibitions of art. 

The denial of the power of a state legislature to 
prohibit the use of the national flag for advertising, 
on the ground that it is not a proper exercise of the 
police power, impliedly denies that any qvestion of 
publie policy of the state is involved in such use of 
the flag, or else denies that the legislature is the proper 
authority to determine wlat such public policy is. 
Though two able courts have decided that such a 
statute is unconstitutional, there seems to be, never- 
theless, much reason in contending that this is a 
question of publie policy, whichit is the business 
of the legislature, and not of the courts to decide. 

But if it be correet to hold that the state law can- 
not prohibit the use of a representation of the flag in 
connection with advertising, it does not follow that 
eongress might not doso. The court points out the 
fact that at present there is no act of congress re- 
stricting such use. It would seem to be entirely com- 
petent for congress to put such restrictions as it might 
deem best upon the use of the national flag, or repre- 
sentations thereof. The symbols or devices which 
appear on the flag, the official seal, the coins, and the 
paper currency of the government are, in fact, the 
creations of the government itself for specific pur- 
poses, 

The power of the government, which adopts such 
symbols and devices for legitimate governmental pur- 
poses, to re trict the use of them, or any imitations, 
copies, or representations of them, for other pur- 
poses, seems hardly open to dispute. To what ex- 
tent it is for the public interest to restrict their use by 
private individuals is a question of public policy which 
belongs to eongress, rather than to the courts to de- 
cide. With respect to matters of this kind, the flag 
beiongs to the same category as the seal of the gov- 
ernment, and the money, bonds, ete., which the gov- 
erzment issues, The evils or dangersto be guarded 
against by imitations are not the same for each of 
these matters, but for them all the question of the 
power of the government to protect its own official 
symbols, devices, ete., from any use which is contrary 
to publie policy, is substantially the same.— Case and 
Comment. ‘ 








BOOK REVIEWS. 


NELLIS ON STREET RAILROAD LAW. 

Andrew J. Nellis, a practitioner at the Albany (N. 

Y.) Bar, has again sacrificed his own practice to the 

profession by giving the professson the advantage of 
his large experience with the law of railroads. 

This volume is a thorough, exhaustive and up-to- 

date treatise on Street Railway Accident Law; in- 





valuable to all interested in the trial, bringing, main- 
taining and defending of accident cases. The impor- 
tance of the subject treated, the ability of the author 
and reputation of his former work on Street Surface 
Railroads, whieh is frequently cited by the courts of 
last resort, and which is considered the standard 
work on the subject, assures a welcome reception by 
the profession to his latest work, Street Railroad Ac- 
cident Law. 

Printed in one volume of 711 pages, and published 
by Matthew Bender, Albany, N. Y. 








BOOKS RECEIVED. 


An Exposition of the Constitution of the United 
States. By Henry Flanders, author of ‘‘A Treatise 
on Maritime Law,” ‘*The Law of Shipping,”’ ‘‘The 
Law of Fire Insurance,” ete., ete. Fifth Edition, 
Revised and Enlarged. Philadelphia, T. & J. W. 
Johnson & Co., 1904. Cloth, price $1.50. Review 
will follow. 








HUMOR OF THE LAW. 


In a jury trial at Los Angeles recently the attorney 
for the defendant started in to read tothe jury froma 
certain volume of the Supreme Court Reports. He 
was interrupted by the court, who said: ‘Colone} 
——,, itis not admissable, you know, to read law to 
the jury.” ‘Yes, I understand, your Honor; I am 
only reading to the jury a decision of the Supreme 
Court.” 


At the trial of a criminal cause a colored man 
used as a witness for the state, and later was used as 
a witness for the defense, when the following oc- 
curred: 

**You say your name is James Lanier?” 

‘Yes, sah.” 

“You were, I believe, a witness, a short time ago, 
on behalf of the state?” 

“Yes, sah, I was a witness, but I doesen’t know 
whedder I. was a witness on behalf of de state or de 
whole ob de state.” 


Senator Dubois, of Idaho, wher practicing law in 
Boise City, was sternly reprimanded by a local judge 
because of alleged contempt of court, and was fined 
$50. 

The next day according to a custom followed in the 
Idaho courts, the judge called upon Mr. Dubois to 
occupy the bench for him during the transaction of 
some comparatively unimportant business. After 
the judge’s departure from the courtroom Mr. Dubois 
exhibited an instance of that remarkable presence of 
mind for which he has ever been noted. The future 
Senator said to the clerk of the court: 

“Turning to the record of this court for yesterday, 
Mr. Clerk, you will observe recorded a fine’ of $50 
against one Frederick T. Dubois. You will kindly 
make a note to the effect that such fine has been re- 
mitted by order of the court.” 
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1. AcTION—Joinder of Contract and Tort.—A cause of 
action in tort for injuries to a seaman cannot be joined 
with an action on contract to furnish medical attend- 
ance.—Sanders vy. Stimson Mill Co., Wash., 75 Pac. Rep. 

4. 

2. ADVERSE POSSESSION—Color of Title.—Where de- 
fendant did not have color of title, the five-year statute 
of limitations did not apply.—Nolan vy. Mundine, Tex., 
798. W. Rep. 638. 

3, ANNUITIES—When Due.—Where a widow, entitled 
by antenuptial agreement to an annuity, died some 
months after alast payment, her administrator could 
not recover a part of the annuity proportionate to the 
part of the year that had expired at the time of the 
wife’s death.—Mower v. Sanford, Conn., 57 Atl. Rep. 119. 


4. APPEAL AND ERROR—Alias Motion to Recall.—Where 
the supreme court, on motion to recall a mandate, has 
entered final decree after affirmance and overruled peti- 
tion for rehearing, an alias motion to recall mandate 
will not lie.—McLeod v. Lloyd, Oreg., 75 Pac. Rep. 702. 


5. APPEAL AND ERROR—Best and Secondary Evi- 
dence.—Findings as to the loss of a missing writing and 
reasonable search therefor will not be disturbed, if there 
was any testimony to support them.—Koehler v. Schil- 
ling, N. J., 57 Atl. Rep. 154. 

6. APPEAL AND Error—Effect of Sustaining Only One 
Ground of Demurrer.—Where a demurrer contained 
several grounds, each of which attacked the entire bill, 
and only one of the grounds was sustained, defendants 
could not appeal until amendment of bill.—Kinney v. J. 
S. Reeves & Co., Ala., 36 So. Rep. 22. 

7. APPEAL AND ErRROR—Failure to Transmit Books and 
Exhibits.—The failure to transmit books and exhibits, 
constituting a part of the testimony taken before a cir- 
cuit court commissioner in a chancery case, is not 
ground for dismissing an appeal.—Hughes v. Love, 
Mich., 98 N. W. Rep. 977. 

8, APPEAL AND ERROR—Harmless Error.—Where one 
party establishes a right to the subject-matter in con- 
troversy, and the other wholly fails to do so, he cannot 
complain of errors which did not prejudice him.—Mc- 
Croskey ¥. Mills, Colo., 75 Pac. Rep. 910. 





9. APPEAL AND ERRoR—Irregularities in Bond.—A 
motion to dismiss an appeal for irregularities in the 
bond will be denied, om appellants’ application to 
amend —Venner vy. Denver Union Water Co., Colo., 75 
Pac. Rep. 927. 

10. APPEAL AND ERROR—Nominal Damages.—A judg 
ment for defendant held not reversible, though plaintiff 
was entitled to nominal damages.— Ladd v. Redle, Wyo., 
75 Pac. Rep. 691. 

11. APPEAL AND ERROR—Order Taxing Costs.—An ap- 
peal does not lie from an order taxing costs, but error 
therein, if any, may be considered on appeal from the 
judgment.—Mares v. Dillon, Mont., 75 Pac. Rep. 969. 


12, APPEAL AND ERROR—Presumption as to Prejudi- 
cial Error.—In the absence of a satisfactory showing 
that error is harmless, it will be presumed to be preju- 
dictal to the party against whom it .is committed.—Ger- 
ber v. Kansas City, Mo., 79 S, W. Rep. 717. 

13, APPEAL AND ERROR—Record.—The word “proceed - 
ings,” in the recital of the case made that it contains all 
the proceediugs, includes the evidence.—John Deere 
Plow Co. v. Jones, Kan., 75 Pac. Rep. 1089. 


14. APPEAL AND ERROR—Trial Court’s Decision.—On 
appeal from an order granting a new trial, contention 
that, in making the order, the trial court had reled in 
part on its own views, based on an inspection of the 
premises involved, held unavailable.—Golden vy. Mur- 
phy, Nev., 75 Pac. Rep. 625. 

15, ARREST—Outside of State.—An arrest made outside 
of the state on a Warrant issued by a magistrate in the 
state is without authority.—#za parte Sykes, Tex., 79 8. W. 
Rep. 538. 

16. ASSAULT AND BATTERY-—Attempt to Kiss Woman 
Under Mistaken Belief of Consent.—Attempt of man to 
kiss a woman, held not an assault, where he believed that 
she would permit him to kiss her, and intended no force 
— Chambless vy. State, Tex., 79 8. W. Rep. 577. 


17. ASSAULT AND BATTERY—Pistol a Deadly Weapon.. 
—A pistol is a deadly weapon, with which an aggravated 
assault may be committed, though it is not cocked.— 
Pace y. State, Tex., 79S. W. Rep. 531. 

18. ASSAULT AND BATTERY—Self-Defense.—A person 
assaulted is justified in resisting, though neither the 
taking of life nor the infliction of serious bodily injury 
is threatened.—Price v. State, Tex., 79 8. W. Rep. 540. 

19. ATTORNEY AND CLIENT—Unprofessional Conduct. 
—Advertising as a divorce lawyer through the public 
press and otherwise is ground for disbarmenut.—Peo- 
ple v. Taylor, Colo., 75 Pac. Rep. 914. 

20. ATTORNEY AND CLIENT—Withholding Money Due 
Client.—The fact that an attorney owesclient a balance 
on account of professional relations between them held 
not ground of disbarment.—People v. Robinson, Colo., 
75 Pac. Rep. 922. 

21, BAIL—Conditions of Bond.—A bail bond, condi- 
tioned only that defendant appear ata certain term of 
the county court, becomes functus oficio on his appear- 
ance there and being triea.—Fortenberry v. State, Tex., 
79 S. W. Rep. 538. 

22. BAILMENr—Presumption of Negligence.—Where 
chattels are delivered to a bailee in good condition, and 
returned in a damaged condition, the law presumes 
neghgence of the bailee.—Jackson v. McDonald, N. J., 
57 Atl. Rep. 126. 

23. BANKRUPTCY—Fraud in Obtaining Discharge.— 
Judgment creditor of bankrupt, after his discharge, 
held not entitled, under Bankr. Act, ch. 541, § 70e, to 
levy on and sell bankrupt’s property because of fraud 
in securing discharge.—Hibbard v. Henderson, Oreg., 
75 Pac. Rep. 889. 

24. BANKRUPTCY—Fraudulent Conveyances. — Rights 
of parties claiming under a judgment debtor held fixed 
by the delivery of their deeds, so that they were anaf- 
fected by subsequent bankruptcy proceedings.—Mason 
v. Perkins, Mo., 79 5. W. Rep. 683. 
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25. BANKRUPTCY — Preferences. — In an action by 
a trustee in bankruptcy to recover a partial payment 
made by a debtor, held, that there was no illegal prefer- 
ence within the bankrupt act.—Jobu 8S. Brittain Dry 
Goods Co. v. Bertenshaw, Kan., 75 Pac. Rep. 1027. 

26. BENEFIT SocriBTigs—Repudiation of Contract of 
Membership.—Whether the payment of premiums by a 
member of a beneficial association, after notice of re- 
pudiation of the contract by association, showed an 
election by member to treat contract as still in force, 
was a question of fact.—Sup. Council Amer. Legion of 
Honor v. Battle, Tex., 79 S. W. Rep. 629. 

27. BILLS AND NoTES—Attorney’s Fees.—The right to 
collect attorney’s fees, under provisions of a mortgage 
note placed with an attorney for collection, is not con- 
trolled by stipulations in the mortgage.—Morrison v. 
Ornbaun, Mont., 75 Pac. Rep. 953. +4 

28. BILLS AND NOTES—Delay in Presentment.—Delay 
in presentment of check held not to affect drawer’s 
liability, unless he actually suffered loss thereby.—Nel- 
son v. Kastle, Mo., 79 8. W. Rep. 730. 


29. BILLS AND NOTES—Forgery.— The drawer of a 
draft held liable, as between himself and a bona fide 
holder thereof, though the one under whom he claimed 
had obtained it by fraud.—Heavey v. Commercial Natl. 
Bank, Utah, 75 Pac. Rep. 727. 

30. BILLS AND NOTES—Presumption as to Innocent 
Purchaser.—A presumption that the owner of a note is 
an innoeent purchaser does not arise until he has 
proved the indorsement to him, where such indorse- 
ment is denied under oath.—James y. Blackman, Kan., 
75 Pac. Rep. 1017. 

31. CARRIERS—Limiting Liability.x—A common carrier 
cannot by special contract secure exemption from lia- 
bility for losses occasioned by its negligence.—Paul v. 
Pennsylvania R. Co., N. J., 57 Atl. Rep. 139. 

32. CAKRIERS—Person on Wrong Train.—Person who 
boards train by mistake is passenger, and it is rail- 
road’s duty to exercise toward him a high degree of 
care.—St. Louis 8S. W. Ry. Co. vy. Pruitt, Tex., 79 S. W. 
Rep. 598. . 

33. CERTIORARI—Writ to Review Order Allowing Ad- 
ministrator’s Claim.—A petition for a writ to review an 
order allowing a claim of an udministrator held not 
defective for failure to set out the date of the order of 
final settlement.—Farrow v. Nevin, Oreg., 75 Pac. Rep. 
7il. 

34. CHATTEL "MORTGAGES — Finger Ring. — A ring, 
though an article of personal adornment, is property, 
which may be the subject of & chattel mortgage.—Sala- 
bes vy. J. Castelberg & Sons, Md., 57 Atl. Rep. 20. 

35. CONSTITUTIONAL LAW—Preference of Veterans.— 
Laws 1901, p. 359, ch. 186, § 1, providing that those who 
have served in the army and navy in the War of the Re- 

bellion shall be preferred to app»intment to office inthe 
state, held constitutional.—Goodrich v. Mitchell, Kan., 
75 Pac. Rep. 1034. 

36. CONSTITUTIONAL LAW—Qualifications of Officers. 
—Where the legislature vests the authority of making 
appointments on oflicers and boards the courts cannot 
control the discretion andjudgment so vested.—Dever 
v. Humphrey, Kan., 75 Pac. Rep. 1037. 

37. CONSTITUTIONAL LAaw—Retraction of Libel.—Gen. 
St. 1901, ch. 57b (Laws 1901, p. 439, ch. 249), relating to 
libel and providing that a retraction after demand shall 
relieve the publisher from all liability, except for actual 
damages, held unconstitutional, as not due course of 
law.—Hanson vy. Krehbiel, Kan., 75 Pac. Rep. 1041. 


38, CONTRACTS—Agreement to Resign.—An agreement 
of an executor with beneficiaries to resign for aconsid- 
eration is illegal, as against public policy.—Currier v, 
Clark, Colo., 75 Pac. Rep. 927. 

39. CONTRACTS — Application of Payments.—A sub- 
contractor held entitled to make such an application of 
payments to his subcontractor’s material-men, em- 
ployees, and subcontractors as he saw fit, in the absence 





of an application by the contractor.—Smith v. Wilcox, 
Oreg., 75 Pue. Rep. 710. 

40. ConTRACTS—Construction.—Stockholder’s loan to 
a mining corporation held an absolute liability, and not 
contingent on the company’s making a profit from its 
mines.—Busby v. Century Gold Min. Co., Utah, 75 Pac. 
Rep. 725. 

41. CONTRACTS—Depreciation of Stock Given in Con- 
sideration.—Where the consideration of a contractis 
the stock of a corporation, which is valuable at the time, 
the fact that the stock subsequently depreciated in 
value is immaterial.—Pittsburg Stove & Range Co. v. 
Pennsylvania Stove Co., Pa., 57 Atl. Rep. 77. 

42. CORPORATIONS—Doing Business in Foreign State | 
—A foreign corporation, which has completed a few in- 
dependent transactions in the state, held not doing busi- 
ness in the state, within Gen. St. 1901, § 1283.—Sige 
Campion Live Stock Commission Co. vy. Haston, Kan., 
75 Pac. Rep. 1028. 

43, Costs—Stenographer’s Fees.—The clerk, on taxing 
stenographer’s fees, properly estimated the number of 
folios by counting a number of pages of the transcript 
and taking the average as the average of the whole.— 
Nelson y. McClellan, Wash., 75 Pac. Rep. 635. 


44. COUNTIES—Sale of Invalid County Warrants.—One 
who buys an invalid county warrant held to have aright 
of action against the vendor for the amount paid.—Stew- 
art V. Bank of Indian Territory, Kan., 75 Pac. Rep. 1095. 

45. Courts—Wearing Apparel Manufactured in Un- 
sanitary Quarters —The supreme court will take judicial 
notice that the manufacture of wearing apparel in un- 
sanitary apartments is likely to promote the spread of 
disease.—State v. Hyman, Md , 57 Atl. Rep. 6. 


46. CRIMINAL EVIDENCE—Attempt to Influence Wit- 
ness.—Testimony that an attempt was made to improp- 
erly influence a witness is not admissible against de- 
fendant in acriminal case, unless itis shown that he 
authorized the attempt.—Lounder v. State, Tex., 79S. W. 
Rep 552. 

47. CRIMINAL EVIDENCE—Declaration of One Conspi- 
rator.—Where two defendants in a murder case are 
charged as principals, the declarations of one of them 
at the time of the killing are admissible, under the in- 
formation, against the other.—State v. Lewis, Mo., 798. 
W. Rep. 671. 

48. CRIMINAL EVIDENCE—Statement to Physician as 
Res Gestae.— Where, some 10 minutes after the shooting, 
a physician said to the wounded man, “Before I put my 
hands on you, who did the shooting!” the statement of 
the wounded man in response was not part of the res 
gestae.—State v. Charles, La., #6 So. Rep. 29. 

49. CRIMINAL EVIDENCE—Validity of Statements to 
Contradict Dying Declaration.—Statements of deceased 
at variance with his dying declarations need not be dy- 
ing declarations, nor part of the res gestae, in order to 
be admissible to contradict the dying declarations.— 
State v. Charles, La., 36 So. Rep. 29. 

50, CRIMINAL LAW—Effect of Plea in Bar.—A plea in 
bar filed to an indictment held to operate as a 
withdrawal of a previous special plea.—Powers v. State 
Miss., 36 So. Rep. 6. 

51. CRIMINAL TRIAL—Death of Accused.—A judgment 
of conviction for crime is abated by the death of the 
person convicted.—Overland Cotton Mill Co. v. People 
Colo., 75 Pac. Rep. 924. 

52. CRIMINAL TRIAL—Opinion of Witness.—An objec- 
tion that the answer ofa witness wasa mere opinion 
cannot be considered on appeal, where no objection was 
made or exception taken on trial, nor any motion made 
to strike out.—State v. Botha, Utah, 75 Pac. Rep. 731. 

53. DAMAGES—Excessive Verdict.—A verdict in favor 
of plaintiff for injuries by a defect in a city sidewalk, for 
$8,040, held excessive.—Gallamore v. City of Olympia, 
Wash., 75 Pac. Rep. 978. a 


54. DEEDS—Persons Non Compos Mentis.—Contracts 
and conveyances of persons non compos mentis, when not 
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under guardianship, are voidable, and not void.—Co- 
burn v. Raymond, Conn., 57 Atl. Rep. 116. 

55. ELECTIONS—Contest.—Contestant may abandon the 
contest as to certain precincts, andintroduce the offi- 
cial returns thereof.—Merkley v. Trainor, Cal., 75 Pac, 
Rep. 656. 

56. ELECTIONS—Rejection of Ballot. —A ballot, legal in 
form, cannot be rejected because there is one or more 
ballot in the box than there are names in the poll books. 
—Wheeler y. Caldwell, Kan., 75 Pac. Rep. 1031. 

57. ELECTIONS—Settlemeat of Disputes Within a 
Political Party.—The decision of disputes as to party 
nominations rests with the party whose nomination is 
claimed, in the absence of statutory regulations to the 
contrary.—State v. Foster, La., 36 So. Rep. 32. 


58. EMBEZZLEMENT—Sufliciency of Indictment.—In an 
information for embezzlement, an averment that the 
money “had come into” the hands of the defendant was 
sufficient on that subject.—People v. Walker, Cal., 75 
Pac. Rep. 658. 

59. EMINENT DOMAIN—Evidence of Value.—In con- 
demnation proceedings, the value of a salt water well 
on the premises is based on its selling value, and not on 
the profits realized therefrom .—Kossler vy. Pittsburg, C., 
C. & St. L. Ry. Co., Pa., 57 Atl. Rep. 66. 

60. EMINENT DOMAIN—Propeérty Subject.— W here land- 
owner conveys right of way to railroad, reserving a 
private right of way and a ferry landing, the raitroad 
could thereafter condemn both the right of way and the 
ferry landing.—Kenny v. Pittsburg, V. & C. Ry. Co., Pa., 
57 Atl. Rep. 74. 

61. Equiry—Responsive Answer.—Where a respon- 
sive answer is filed to a bill, it must be overcome by the 
testimony of two witnesses, or of one witness with cor- 
roborating circumstances.—McGary v. McDermott, Pa., 
57 Atl. Rep. 46. 

62. ESfOPPEL—Devestment of Title.—Acceptance by 
married woman of deed conveying her own property to 
her for life, remainder to her children, held not to de- 
vest her of her title to such property.—White yv. Simon- 
ton, Tex., 79 S. W. Rep. 621. 

63. ESTOPPEL—Inconsistent Claims.—A party is not 
precluded from a claim, because inconsistent with some 
claim previously asserted by him, but not successfully 
maintained.—Lackmann yv. Kearney, Cal., 75 Pac. Rep. 
668. . 

64. EVIDENCE—Construction of Document.—The rule 
thatthe court must determine the meaning of docu- 


mentary evidence ‘s inapplicable, where the dispute is ~ 


as to the tendency of letters to prove an issue of fact.— 
Carp v. Queen Ins. Co., Mo., 79 8. W. Rep. 757. 

65. EVIDENCE—Construction of Written Instrument.— 
A receipt, signed by an owner of land, held not varied 
by parol evidence that the purchaser is ready, willing 
and able to purchase on the terms stated in the receipt. 
—Wilson v. Clark, Tex.,79 8. W. Rep. 649. 

66. EVIDENCE—Judicial Notice of Ordinance.—The 
circuit court, on appeal from a municipal court, will 
take judicial notice of an ordinance, and the records of 
the common council affecting its validity.—City of 
Portland v. Yick, Ore., 75 Pac. Rep. 706. 

67. EVIDENCE—Sale of Medicine Containing Intoxicat- 
ing Properties.—In prosecution for violation of local 
option law, certain evidence held competent to show 
that liquid sold.was used as a beverage, and not as a 
medicine.—Murry v. State, Tex., 79 8S. W. Rep. 568. 

68. EVIDENCE—Special Knowledge Justifying Opinion, 
—The question whether a witness has such specfal 
knowledge as to qualify him to give opinion evi- 
dence is a question of fact for the trial court.—State 
v. Arthur, N. J., 57 Atl. Rep. 156. 

69. EVIDENCE—To Show Consideration Greater Than 
Named in Deed.—Parol evidence is admissible of a 
greater consideration than one named in the deed, if 
not directly inconsistent with the deed.—McGary v. Mc- 
Dermott, Pa., 57 Atl. Rep. 46. 





70. EXECUTORS AND ADMINISTRATORS—Accounting.— 
Where admunistratrix’s account was allowed aad 
became final by lapse of time and failure to ap- 
peal, evidence tending to impeach such account was 
inadmissible on a subsequent accounting.—In re Bell’s 
Estate, Cal., 75 Pac. Rep. 679. 

71. EXECUTORS AND ADMINISTRATORS—Action on 
Notes Executed by Independent Contractor.—An inde- 
pendent executor, who borrows money to carry on the 
decedent’s business and executes notes therefor, may 
give renewal notes in lieu of the originals.—Altgelt v. 
Alamo Nat. Bank, Tex.,79 8. W. Rep. 582. 


72, FIRE INSURANCE—Appraisal.—An insured is not 
entitled to withdraw at will from an appraisal which is 
merely to ascertain the value of the burned property.— 
Carp v. Queen Ins. Co., Mo., 79S. W. Rep. 757. 

73. FIRE INSURANCE—Preventing Appraisement.—If 
the insured or his appraiser, acting in bad faith, pre- 
vents appraisement, by postponing the choice of an 
umpire or otherwise, it constitutes a defense to a suit 
on a policy.—Carp v. Queen Ins. Co., Mo., 79 S. W. Rep. 
757. 

74. FRAUDS, STATUTE OF— Performance by One Party 
Within the Year.—A full performance by one of the 
parties to a contract not to be performed within a 
year takes the transaction out of the statute of frauds. 
—Mitchell v. Branham, Mo.,79 8. W. Rep. 739. 

72. GAMING—Future Delivery.—Whether a contract for 
the future delivery of grain is valid depends on whether 
there is an intention that the article sold shall be deliv- 
ered.—Laue v. Logar Grain Co., M6., 79 8. W. Rep. 722. 

76. GAS—Right to Excavate Roads.—An injunction held 
not to lie to restrain gas company from laying pipes un- 
der public road without having first obtained permission 
from board of county commissioners.—Consolidated 
Gas Co. of Baltimore v. Baltimore County Com’rs, Md., 
57 Atl. Rep. 29. 

77. GRAND JuRY—Report of Unsafe Condition of Theater, 
—The report of a grand jury asto the unsafe condition 
of atheater held hearsay, and not admissible in an ac- 
tion to rescind a lease of the theater.—Oppenheimer v, 
Clunie, Cal., 75 Pac. Rep. 899. 

78. HOMESTEAD—Mortgage.—Land occupied by the head 
of a family as his homestead during his lifetime is not 
liable for his debts, except such as he charged thereon 
—Burroughs v. Howell Co., Mo., 79 S. W. Rep. 682. 

79. HOMICIDE — Cross-examination as to Motives.— 
Cross examination of the defendant in-a murder case as 
to his motives for striking the deceased was competent. 
—Eatman vy. State, Ala , 36 So. Rep. 16. 

80. HOMICIDE—Mutual Combat.—Mutual combat, to 
deprive accused of right of self-defense, must have been 
entered into willingly.—Christian v. State, Tex., 79 8. 
W. Rep. 562. 

81. INFANTS—Payment to Minor for Personal Services. 
—Where a minor has been paid in full for his personal 
services, his parents or guardian cannot recover there- 
for.—Ping Min. & Mill. Co. v. Grant, Kan., 75 Pac. Rep. 
1044. 

82. INJUNCTION—Mining Claim.—Promise of lessor of 
mining claim to protect lessees against suit of adjoining 
owner for possession of mine with apex in adjoining 
claim held not binding.—McMillan v. Frank, Mont.,7 
Pac. Rep. 685. 

$3. INJUNCTION — Remedy at Law.—Injunction re- 
straining lessee of land from operating gas well at suit 
of vendee denied, where injury was not irreparable and 
complainant had an adequate remedy at law.—Hicks v. 
Amrrican Natural Gas Co., Pa., 57 Atl. Rep. 55. 

84, INJUNCTION—Solvency of Defendant.—Injunction to 
restrain cutting timber held not to lie against solvent 
defendant in possession in good faith.—J.E. North 
Lumber Co. v. Gary, Miss., 36 So. Rep. 2. 

85. INTOXICATING LIQUOR—Bona Fide Loan of Liquor. 
—A bona fide loan of liquors is not a sale under the local 
option law.—Ray v. State, Tex., 79S. W. Rep. 535. 
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86. INTOXICATING LIQUORS—Revocation of License.— 
A stipulation that the erder of revocation ef a liquor 
license was made illegally does not authorize the court 
to entertain a suit to recover the license fee.—Toman Vv. 
Town of Westfield, N. J ,57 Atl. Rep. 125. 


87. JODGMENT—Degree of Care Required of Boy.— Boy 
who has not arrived at period of mature judgment is only 
held accountable to the degree of care of prudent per- 
sons of his age.—Dubiver vy. City & S. Ry. Co., Oreg.,75 
Pac. Rep. 692. 

88. JUDGMENT—Specific Performance.—Neither ajudg- 
ment in justice court nor a judgment on appeal in the 
circuit courtin forcibly entry and detainer estops de- 
fendant from suing on a verbal lease for specific per- 
formance and injunction t retain possession.—McMa- 
han v. Whelan, Oreg , 75 Pac. Rep. 715. 


89. JODGMENT--Suit for Taxes.—Judgment for sale of 
land for taxes held not subject to collateral attack, in 
trespass to try title, on account of insufficiency of cita- 
tion.—Kenson vy. Gage, Tex., 79S. W. Rep. 605. 

90. JoRY—Right to In Quo Warranto Proceedings.— 
A jury trial is not demandable asa matter of right in 
quo warranto.—Wheeler v. Caldwell, Kan., 75 Pac. Rep. 
1031. 

91. LANDLORD AND TENANT—Conveyance of Land held 
under Lease.— Where lands held under lease are severed 
by the conveyance ofa portion thereof to a stranger 
the rent will be apportioned between the several own- 
ers of the reversion.—Gribbie vy. Toms, N. J., 57 Atl. Rep. 
144. 

92. LANDLORD AND TENANT—Knowledge of Defective 
Premises.—In an action for injuries to a tenant caused 
by a defective coalliole, an instruction requiring actual 
knowledge on the part of the landlord to entitle the ten- 
ant to recover held error.—Udden y. O’Reilly, Mo., 798. 
W. Rep. 61. 

93, LANDLORD AND TENANT—Removyal of Trade Fix- 
tures.—Right oftenantto remove trade fixtures, or re- 
maining on premises after expiration of term held not 
affected thereby.—Donnelly v. Frick & Lindsay Co., Pa., 
57 Atl. Rep. 60. 

4. LIBEL AND SLANDER—Facts Constituting.—A pub 
lication charging that one had been arrested for an as- 
sault, and had threatened violence witha pistol, held 
libelous per se.—Hansonjy. Krehbiel, Kan., 75 Pac. Rep. 
1041, 


95. LIBEL AND SLANDER—When Actionable Per Se.— 


Words imputing the commission of a crime to plaintiff . 


involving moral turpitude, or which would subject the 
offender to an infamous punishment, are actionable per 
se.—Shepherd v. Piper, Me., 57 Atl. Rep. 84. 

96. LIENS—W hat Constitutes.—A lien is aholdor claim 
which one person has upon the property of another as 
a security for some debt or charge.-Gilmor vy. Dale, 
Utah, 75 Pac. Rep. 932. 

97. LIFE ESTATE—Liability of Lessee to Remainder- 
man.—V here a tenant under an oil Jease from a life 
tenant continues to take oil after the death of the life 
tenant, he is liable to the remainderman in trespass.— 
Crawford y. Forest Oil Co., Pa., 57 Atl. Rep. 47. 

98. LIFE INSURANCE — Action to Recover Premium 
Paid.—Where life insurance company neglected to de- 
liver life policy as contracted for, plaintiff beld entitled 
to recover premium paid as money had and received.— 
Summers vy. Mutual Life Ins. Co., Wyo., 75 Pac. Rep. 937. 

99. LIFE INSURANCE—Premiums.—Payment of future 
premiums on a life insurance policy held a condition 
subsequent, so that the burden was on the insurer to 
prove forfeiture for nonpayment thereof.—Thomas y. 
Northwestern Mut. Life Ins. Co., Cal., 75 Pac. Rep. 665. 

100. LIMITATION OF ACTIONS—Conflict of Laws.—Lia- 
bility created by a statute limiting time for its inforce- 
ment cannot be enforced in foreign jurisdictions after 
that time.—Ross v. Kansas City 8. R. Co., Tex., 79 S. W. 
Rep. 626. 





101. LIMITATION OF ACTIONS—Invalid County Warrant, 
—Where one has bought an invalid county warrant, in 
the absence of any actual intent of the vendor to con- 
ceal the facts, there is no such fraudulent concealment 
as to suspend limitations until discovery of its validity. 
—Stewart v. Bank of Indian Territory, Kar., 7{Pac. Rep. 
1055." 


102. MAGNETIC HEALERS — Malpractice. — Magnetic 
healers held liable for injuries sustained by a patient by 
their negligent and unskillful treatment, though they 
did not hold themselves out as practicing physicians.— 
Longan v. Weltman, Mo., 79 8. W. Rep. 655. 

103. MALICIOUS PROSECUTION—Successive Garnish- 
ments.—In an action for malicious abuse of process, in- 
ducing debtor’s discharge from his employment, he was 
not entitled to recover for loss of time after he was dis- 
charged as an element of damages.—Cooper vy. Scyoc, 
Mo., 798. W. Rep. 751. 

104. MANDAMUS—Controlling Decision of Judge as to 
His Own Qualifications.—A decision of a judge as to his 
qualification to sit in a certain procecding is not a mat 
ter of discretion, and his action thereon, if erroneous, 
is subject to be controlled by mandamus.—State vy. Pitts, 
Ala., 3680. Rep. 20. 


105. MASTER AND SERVANT—Assumed Risk.—Employee 
held to have assumed the risk incident to the obvious 
danger of his employment.—Simmons y. Southern Trac- 
tion Co., Pa., 57 Atl. Rep. 45. 


106. MASTER AND SERVANT — ASsumption of Risk.— 
Where a master orders a servant into a position of dan- 
ger, and he is injured, he is not chargeable with an as- 
sumption of risk.—Wurtenberger v. Metropolitan St. 
Ry.Co., Kan., 75 Pac. Rep. 1049. 

167. MASTER AND SERVANT—Contributory Negligence 
Induced by Sudden Peril.—An employee, suddenly 
placed in peril, held not guilty of contributory negli- 
gence because he thereupon gave a wrong order, in- 
creasing the danger.--Mathews vy. Daly West Min. Co., 
Utah, 75 Pac. Rep. 722. 

108. MASTER AND SERVANT — Defe:tive Ladder. — The 
replacing of a rotten round in a 40-footJadder is not 
“ordinary repairs,” which a workman is expected to 
make, inthe absence of proof that the defective condi- 
tion was known to him.—Twombly vy. Consolidated Elec- 
tric Light Co., Me., 57 Atl. Rep. 85. 

109. MASTER AND SERVANT—Existence of Relation in 
Action for Personal Injuries.—In action for servant’s 
injuries, error in instruction, assuming that plaintiff 
must show express contract of employment, held not 
cured by another instruction relative to the defendant’s 
duties.—Ringueyy. Oregon Coal & Navigation Co., Oreg., 
75 Pac. Rep. 703. 





110, MASTER AND SERVANT—Failure to Insulate Wires. 
—That an employee knew there were live wires where 
he had to work held not to affect his right of recovery 
for injuries therefrom, where he did not know they 
were not insulated.—Haworth v. Mineral Belt Telephone 
Co., Mo., 79 8. W. Rep. 727. r 

lll. MASTER AND SERVANT — Fellow Servant. — Em- 
ployee appointed to superintend certain work held not 
a fellow servant of those under his direction.—Hunt y. 
Desloge Consol. Lead Co., Mo., 79S. W. Rep. 710. 

112. MASTER AND SERVANT—Injury to Person on Rail- 
road Tricycle.—Where plaintiff was run into while us- 
ing a railroad tricycle, defendant was liable, notwith- 
standing plaintiff's contributory negligence. if by proper 
tare .-he engine could have been stopped in time to 
avoid the injury.—Payne Vv. Missouri Pac. Ry. Co., Mo., 
79S. W. Rep. 719. 

113. MASTER AND SERVANT—Negligence of Fellow Ser- 
yant.—An employee assumes the risk of the negligence 
of his fellow servants.—Donnelly v. Cudahy Packing Co., 
Kan., 75 Pac. Rep. 1017. - 

114. MASTER AND SERVANT—Notice of Danger.—A mas- 
ter is not bound to warn a minor servant concerning a 
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danger, where there is nothing that would charge an 
ordinarily prudent employer with notice thereof.—Diehl 
v. Standard Oil Co , N. J., 57 Atl. Rep. 131. 

115. MASTER AND SERVANT—Sale of Mining Property. 
—Varties to acontract forthe sale of mining property 
having, by their conduct, construed the meaning of the 
phrase “smelter returns” in the contract, such construc- 
tion will be adepted by the court.—Frank v. Bauer, Colo. 
75 Pac, Rep. 930. 

116. MINES AND MINERALS—Damages for Unlawful 
Taking of Oil.—The measure of damages for one uplaw- 
fully taking oil from plaiutiff’s land is the difference be- 
tween what it sells forinthe market and the costs of 
production.—Crawford v. Forest Oil Co., Pa., 57 Atl. 
Rep. 47. 

117. MORTGAGES— Non-resident Defendants.—Personal 
udgment against non-resident non-appearing defend- 
ants in foreclosure suit held yoid.—Greenway v. De- 
Young, Tex., 79 8S. W. Rep. 603. 

118. MORTGAGES—Sale of Separate Parcels.—On fore- 
closure of mortgage, after failure to obtain offer for 
separate parcels, sheriff held not required to offer prop- 
erty in combinations or parcels before offering it as a 
whole.—Anglo-California Bank v. Cerf, Cal., 75 Pac. 
Rep. 902. 

119. MUNICIPAL CORPORATIONS—Impeachment of Ord- 
inance.—The records of a common council, required by 
the city charter to be kept, must, to impeach an ordi- 
nance, affirmatively show the charter provisions were 
not complied with in its adoption.—City of Portland v. 
Yick, Oreg., 75 Pac. Rep. 706. 

120. MUNICIPAL CORPORATIONS—Personal Injuries.—A 
statute requiring “demands” against acity to be pre- 

ented tothe city council held not to apply to personal 
njuries.—Gallamore v. City of Olympia, Wash.,75 Pac. 
Rep. 978. 

121. MUNICIPAL CORPORATIONS—Street Improvements. 
—Acity council has power to advertise for bids and 
contract for paving a street before passing an ordi- 
nance ordering the work to be done.—Smith y. City of 
Westport, Mo., 79S. W. Rep. 725. 

122. NAMES—Idem Sonans.—The names “Noble” and 
“Nobles” are not, as a matter of law, idem sonans.—Noble 
v. State, Ala., 36 So. Rep. 19. 

123. New TRIAL—Chance Verdict.—Aflidavits of jurors 
on motion for new trial held insufficient to show verdict 
obtained by resort to chance.—Pence y. California Min. 
Co., Utah, 75 Pac. Rep. 934. 

124. NEW TRIAL—Death of Trial Judge Before Filing 
Findings.—An application for a new trial could not 
be granted, where by reason ofthe death of the trial 
judge without filing findings, errors of law relied on 
could not be proved.—Etchells v. Wainright, Conn., 57 
Atl. Rep, 121. : 

125. PARDON—Competency of Witness.—A pardon of 
one who had been convicted ip two cases held to be only 
in one of them, so that he wasincompetent as a witness. 
—Miller v. State, Tex., 79S. W. Rep. 567. 


126. PARTITION—Water Rights and Irrigation.—In a 
suitfor partition of land, to which attached riparian 
rights to water for irrigation, it was necessary to men- 
tion such rights in the complaint.—Rose v. Mesmer, Cal., 
7a Pac. Rep. 905. 

127. PARTNERSHIP—Dissolution.—Each partner has a 
lien upon the partnership assets to secure the payment 
of the partnership debts, which continues to exist after 
dissolution.—Blackwell v. Farmers’ & Merchants’ Nat. 
Bank, Tex., 79S. W. Rep. 518. 

128, PARTNERSHIP—Evidence to Prove.—Paid checks 
held admissible to prove partnership in action to re- 
cover a debt due from an alleged partnership.—North 
Pacific Lumber Co. v. Spore, Oreg., 75 Pac. Rep. 890. 


129. PARTNERSHIP—What Constitutes —The test of a 
partnership held to be the co-ownership of the profits 
of a business.—Altgelt v. Alamo Nat. Bank, Tex., 79 S. 
W. Rep. 582. 





130. PAYMENT—Acceptance of Negotiable Note.—The 
acceptance of negotiable note, in the absence of evi- 
dence to the contrary, is presumed to be a payment, 
which presumption may be controlled by evidence.— 
Bryant v. Grady, Me., 57 Atl. Rep. 92. 


131. PHYSICIANS AND SURGEONS—Malpractice.—It is 
proper, in an action for malpractice, to show the treat- 
ment received by the patient after defendant gave up 
the case.—Bower Vv. Self, Kan., 75 Pac. Rep. 1021. 


132. PLEDGES—Rights of Bailor’s Creditors.—In case 
of grain in the possession of a bailee held, that there 
was a sufficient transfer of pos i to a pledg of 
the bailor, as against his creditors.—Proctor v. Shot- 
well, Mo., 79 8. W. Rep. 728. 

133. POWERS—Execution by Life Tenant.—Execution 
of instrument purporting to convey fee, by life tenant 
having a power to do so, shows an intention to execute 
the power.—Young v. Sheldon, Ala., 36 So. Rep. 27. 


134. PRINCIPAL AND AGENT—Authority to Open Bank 
Aceount.—Authority to agent to sell goods and collect 
price held not to authorize him to open bank account or 
borrow money for principal.—Case v. Hammond Pack- 
ing Co., Mo., 79S. W. Rep. 732. 

135. PRIVATE ROADS—Petition For.—Addressing a pe- 
tition for a road to the county judge and commissioners 
by their names and title of office held not to affect the 
jurisdiction of the court.—Lesley v. Klamath County, 
Oreg., 75 Pac. Rep. 799. 

136. RAILROADS—Insolvency.—The proceeds of the sale 
of personal property covered by a railroad mortgage 
held equally applicable to the payment of the mortgage 
indebtedness with the proceeds of the sale of real estate. 
—Security Savings & Trust Co. v. Goble, N. & P. R. Co., 
Oreg., 75 Pac. Rep. 697. 

137. REMOVAL OF CAUSES—Effect of Dismissal of Re- 
moved Cause.- Action removed to federal court may be 
dismissed without prejudice to future action in state 
court —Stevenson’s Adm’r vy. Illinois Cent. R. Co., Ky., 
79S. W. Rep. 767. 

138. SALES—Agreement of Purchaser at Partition Sale. 
—Agreement held not to establish, nor tend to establish, 
a trust relation between the purchaser at a partition sale 
and another with respect to the property purchased.— 
Largey v. Leggat, Mout., 75 Pac. Rep. 950. 

129, SALES -Damages for Refusal to Deliver Stock.— 
Where defendant sold plaintiff's assignor shares of 
stock, receiving the price, plaintiff's measure of dam- 
ages, on defendant’s refusal to deliver, was its value at 





. the time of demand.—Belden v. Krom, Wash., 75 Pac. 


Rep 636. 

140. SALES—Independent Covenants.—A covenant by 
one selling a newspaper plant warranting the title, and 
a covenant by the purchaser to continue the publica- 
tion for a year, were not mutually dependent.—Neville 
v. Hughes, Mo., 798. W. Rep. 735. 


141. SCHOOLS AND SCHOOL DISTRICTS—Contractor’s 
Failure to Comply With Specifications.—A school dis- 
trict held liable for the reasonable value of a school 
house, though the contractor failed to comply with the 
contract in its erection.—Crisweli v. Board of Directors 
of Everett School Dist. No. 24, Wash., 75 Pac. Rep. 984. 

142. SCHOOLS AND SCHOOL DISTRLICTS—Vacancies.— 
Vacancy in oflice of school director of the city of Pitts- 
burg can only be filled under Act Feb. 12, 1869 (P. L. 159), 
“until the next annual organization of the board.”— 
Commonwealth v. Pedder, Pa., 57 Atl. Rep. 54. 

143. SHERIFFS AND CONSTABLES—Fees.—Under Code 
1896, secs. 1856, 1377, 3738, where plaintiff was appointed a 
deputy sheriff without any agreement as to fees, he was 
entitled to recover from the sheriff the reasonable value 
of his services on a quantum meruit.—Mayfield  v. 
Moore, Ala., 36 So. Rep. 21. 

144. STATUTES— Following Vecision of Supreme Court. 
—Supreme court, construing statute of foreign state in 
light of opinions of courts of that state, held to give full 
faith and credit to its public acts and judicial proceed- 
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ings.—New York Life Ins. Co. vy. English, Tex., 79 8. W. 
Rep. 616. 

145. STREET RAILROADS—Collision With Carriage.—A 
motorman on a street railway, when approaching an 
intersecting street, should have his car so far under con- 
trol as not to endanger the safety of others engaged in 
the lawful use of the highway.—Searles v. Elizabeth, P. 
& C. J. Ry. Co., N. J., 57 Atl. Rep. 134, 


146, STREET RAILROADS—Duty of Motorman on Dis- 
covery of Peril. Where boy on street paid no attention 
to warnings of approaching car, it was motorman’s 
duty to lessen the car’s speed, and not attempt to run by 
the boy.—Galveston City Ry. Co. v. Hanna, Tex., 79 8. W. 
Re. 639. 

147. TAXATION —Lien on Real Estate.—A tax or assess- 
ment cannot exist, so as to become a lien or incum- 
brance on real estate, until the amount thereof is ascer- 
tained.—Gillmor y. Dale, Utah, 75 Pac. Rep. 982. 

148. TELEGRAPHS AND TELEPHONES—Trespass to Try 
Title.— Where, in trespass to try title, defendant claimed 
under the holder of the certificate sold under a void 
order to the patentee, the burden was on him to prove 
that plaintiff was not a bona fide purchaser.—Bogart v. 
Moody, Tex.. 79S. W. Rep, 633. 

149. TENANCY In COMMON—Authority to Convey Water 
Rights.—A co-tenant, in the absence of special author- 
ity, cannot transfer any greater interest in an appropri- 
ation of water for irrigating purposes, appurtenant to 
the estate, than is commensurate with his own interest. 
—Beers v. Sharpe, Oreg., 75 Pac. Rep. 717. 

150, TENDER—W hat Constitutes.—The mere deposit in 
a bank, in the name of a party to whom the tender is 
desired to be made, and notice thereof to him, does 
not amount to a legal tender.—Cassville Roller Mill Co. 
vy. .Etna Ins. Co., Mo., 79 S. W. Rep. 720. 

151. TRIAL—Non-suit, When Granted.—A non-suit 
should not be granted, unless as matter of law no re- 
covery could be had on any view which could reason- 
ably be drawn from the facts which the evidence tends 
to establish —Nord v. Boston & M. Consol. Copper & 
Silver Min. Co., Mont., 75 Pac. Rep. 681. 

152, TRIAL—Offer of Proof.—Where an offer of proof is 
made as a whole, and some of the facts are inadmissi- 
ble, the court is not bound to separate it, and admit 
such parts as are competent.—Stickney v. Hughes, 
Wyo., 75 Pac. Rep. 945. 

158. TRUSTS—Action to Enforce. — Where plaintiff’s 
agent furnished certain money to defendant to pur- 
chase land at asheriff’s sale, the fact that defendant did 
not know that part of the money belonged to plaintiff 
did not affect her rights in the land.—Bell v. Solomons, 
Cal., 75 Pac. Rep. 649. 

154. TRUSTS—Enforcement. — Beneficiaries in suit to 
enforce trust held not obliged, as an incident to relief, 
to tender defendant a reconveyance of that part of the 
lands which he has rightfully conveyed to them as 
trustee.—Teeter v. Veitch, N. J.,57 Atl. Rep. 160. 

155. Trusts—Jurisdiction of Foreign Court.—Trustee, 
appointed by foreign court, is amenable only to that 
court; and the fact that his residence is in another juris- 
diction will not confer authority there to control ad- 
ministration of trust.—Schwartz v. Gerhardt, Oreg., 75 
Pac. Rep. 698. 

156, UsuRY—Payment of Debt.—That a borrower, in 
order to secure a loan, agrees to pay, not only legal in- 
terest, but also a judgment on which he and the lender 
are liable, does not render the loan usurious.—Southern 
Trading Co. v. State Nat. Bank, Tex.,79S. W. Rep. 644. 

157. VENDOR AND PURCHASER—VDefects in Patent to 
Land.—That a patent to lana showed that it was issued 
on an assigned certificate held not to put a subsequent 
purchaser on notice of defects in assignment —Bogart 
v. Moody, Tex., 79 S. W. Rep. 633, 

158. VENDOR AND PURCHASER—Notice of Conveyance 
of Standing Timber.—A purchaser of land, with knowl- 
edge, held to take subject to a conveyance of the stand- 








ing timber, made before title from the government was 
perfected.—Sanford vy. Eastabutchie Lumber Co., Miss., 
36 So. Rep. 10. 


159. WATERS AND WaTER CouRSES—Adverse User.— 
The use by a lower proprietor of water after it has 
passed the upper proprietor’s boundary is not adverse 
to the upper proprietor, so as to lay the basis fora claim 
by adverse user.—Beers v. Sharp, Oreg., 75 Pac. Rep. 
717. 

160. WATERS AND WATER CourRsEs—Adverse User.— 
Where it was claimed that a right to water for irrigation 
had been acquired by adverse user, a finding that the 
water was used on a certain area of land, but not going 
to the amount used, was immaterial.—Rose v. Mesmer, 
Cal., 75 Pac. Rep. 905. 

161. WATERS AND WATER COURSES — Diversion onto 
Land.—A landowner may fill in and raise the level of 
his ground, and erect embankments to protect his prem- 
ises from overflow ; but he has no right to cast the water 
on the land of another.—Ladd v. Redle, Wyo., 75 Pac. 
Rep. 691. 

162. WATERS AND WATER COURSES—Right to Use Ex- 
cess Flowage.—An increased flowage in a stream, occur- 
ring-annual!y, and lasting for three or four months, does 
not constitute storm or flood waters, which may be im- 
pounded and used by any person.—California Pastoral 
& Agricultural Co. v. Enterprise Canal & Land Co., U.S. 
C. C., 8. D. Cal., 127 Fed. Rep. 741. 

164. WATERS AND WATER CouRSES—Riparian Rights. 
—Where water of aslough was diverted by reason of 
defendant’s express agreement, he could not claim that 
it constituted an infringement of his riparian rights.— 
McPhee v. Kelsey, Oreg., 75 Pac. Rep. 713. 

164. WILLs—Contest. — Testatrix having had testa- 
mentary capacity, and there having been no undue influ- 
ence or fraud, the will is to be sustained though the 
beneficiaries were not her relatives.—Hunt v. Phillips, 
Wash., 75 Pac. Rep. 970. 

165. WILLS—Estate Created.—Residuary clause of will 
construed to give widow estate in fee, with power of 
disposition, subject to testator’s request as to a part of 
the property.—Brown v. Eastman, N. H., 57 Atl. Rep, 96. 


166. WITNESSES — Disclosing Amount of Depositor’s 
Balance.—It is {not against public policy to require a 
banker to disclose the amount of a depositor’s balance. 
—In re Davies, Kan., 75 Pac. Rep. 1048. 

167. WITNESSES—Evidence in Rebuttal.—In a prosecu- 
tion for the murder of a child, certain evidence as to 
defendant’s intercourse with its mother and the dura- 
tion thereof held proper in rebuttal.—Lax v. State, Tex., 
79 S. W. Rep. 578. 

168. WITESsES—Evidence in Rebuttal.—In a criminal 
prosecution, it was error for the court to permit the 
witness for the people, called in rebuttal, to character- 
ize the testimony of defendant’s witnesses as untrue.— 
People v. Buckley, 87 N. ¥. Supp. 191. 

169. WITNESSES—Husband and Wife.—Statements by a 
wife, not made to her husband nor in his presence, Ccan- 
not be deemed privileged communications.—Leyner 
v. Leyner, Iowa, 98 N. W. Rep. 628. 

170. WITNESSES—Rebuttal Testimnony in Murder Trial. 
—In prosecution for murder of an illegitimate child, 
testimony of its mother as to the length of the dresses 
which she wore at the time of the child’s birth held 
proper in rebuttal.—Lax vy. State, Tex , 798. W. Rep. 578. 

171. WITNESSES—Refreshing Memory from Memoran- 
dums.—In an action on a written contract, claimed to be 
in the hands of adefendant, whieh he denied, the ad- 
mission of a memorandum from which plaintiff claimed 
the written contract made held not error.—Simpson v. 
Weise, Wash., 75 Pac. Rep. 973. 

172. WORK AND LABOR—Real Estate Broker.—A real 
estate broker cannot recover on a quantum meruit for 
sale of real estate, where the contract for the commis- 
sion is void under the statute of frauds.—Leimbach v. 
Regner, N. J.,57 Atl. Rep. 138. 
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